What is corporate governance?  It is the relationship among various participants in determining the direction and performance of corporations.  The primary participants are 

1. The shareholders

2. The management (led by the chief executive officer),

3. The board of directors.

Other participation includes the employees, customers, suppliers, creditors, and the community.  Their interests and impact should also be taken into account. 

In order to understand these players, we must first understand the play: What is a corporation for?  Who should provide its direction?  We have to establish where we trying to go before we can figure out how much progress we have made in getting there and what we need to do to go further.

Therefore, we begin with an examination of the theory, the myth, the reality, and the future of the corporate structure.  We will start off with three brief cases that illustrate some of the most important issues facing those who invest in, work for, and direct corporations.  The questions to keep in mind, as we examine the issues that corporations face, are “Who is in the best position to make this decision, and does that person/group have the authority to make it?”  Each of the cases in point in this section and throughout the book highlights decisions by corporate management that was challenged by one or more of the other “corporate constituents”.  As you read them, ask yourself whether management made the right decision about what the business should do with its resources and whether the court made the right decision about what the law should permit.  While there are no clear answers for any of these cases, or for the issues raised by the longer case studies at the end of this book, try to consider both the substance and the process of the decisions being challenged.  In other words, as yourself not only whether this was the correct decision from the perspective of the future competitiveness and vitality of the business, but also whether the process for identifying and evaluating the options available was the one most likely to produce the right answer.

Case 1: Should the Chicago Cubs play night games?

Can CEOs decide not to pursue opportunities that will increase revenues?  In 1968, some shareholders of the Wrigley Corporation sued the company and its directors for failing to install lights in Chicago’s Wrigley Field.  The shareholders claimed that the company’s operating losses or four years were the result of its negligence and mismanagement.  If the field had lights, the Cubs could play at night, when revenues from attendance, concessions, and radio and television broadcasts were the greatest.  The shareholders argued that the sole reason for failing to install the lights was the personal opinion of William Wrigley, the president of the company that baseball was a daytime sport, and that night games would lead to a deterioration of the neighborhood.  Thus, the complaint concluded, Wringley and the directors who acquiesced in this policy were acting against the financial welfare of the Cubs in an arbitrary and capricious manner, causing waste of corporate assets.  They were not exercising reasonable care or prudence in the management of the corporation’s affairs.

The court ruled against the shareholders.  As long as the decision was made without an element of fraud, illegality, or conflict of interest, and if there was no showing of damage to the corporation, then such questions of policy and management are within the limits of director discretion as a matter of business judgment, the court rule (emphasis added).

Question

Do you agree with this result?  Should the management of a public corporation (a company receiving capital from the public) be able to forgo additional returns to shareholders on the basis of a CEO’s personal opinion about the company’s product?  How relevant are concerns about whether baseball should be played at night and the impasse on the neighborhood?  More important, who is in the best position to decide how relevant those concerns care?  Does it affect your answer to know that ever power major league playing field had night games?  Does it affect your answer that Mr. Wrigley, at the time of this case, held 80 percent of the company’s stock?  How?  And Why?

Case 2: Should AT&T owners pay for propaganda?

Is a corporation entitled to free speech?  A Massachusetts statute prohibited corporations from making expenditure to influence the vote on “any questions submitted to the voters, other than one materially affecting any of the property, business, or assets of the corporation”.  The law made it clear that this prohibition extended to all tax issues, even those that did “materially affect” the company.  The statute was declared unconstitutional because it infringed the First Amendment rights of the company to freedom of speech.  Two justices of the Supreme Court who heard a case raising some similar issues had opposite reactions.

Justice William Brennan did not want corporate management to use the shareholders’ money to promote their ideas:  “The State surely has a compelling interest in preventing a corporation it has chartered from exploiting those who do not wish to contribute to the Chamber’s political message.  ‘A’ s right to receive information does not require the state to permit B to steal from C the funds that alone will enable B to make the communication.

Justice Anton Scalia thought it was worthwhile to bring ideas to the marketplace, and he did not worry that the extra support for those ideas from the corporate bank account would sway anyone otherwise unwilling to buy them: The advocacy of (AT&T or General Motors) will be effective only to the extent that it bring to the people’s attention ideas which despite the invariably self-interested and probably uncongenial source – strike them as true.

Questions

Do you agree with this result?  What do you thin was the rationale for such a statue in the first place?  Should the management of a public corporation be able to use the shareholders’ money to express its views [or further its political agenda] when the people who are paying the bill may not share those views?  A corporation is an entity created by law that has some of the same rights as individuals does that include all of the freedom of speech rights granted to individuals by the Constitution?

Case 3:  Who pays the penalty when babies drink sugar water?

How do you punish corporation?  The president and vice-president of Beech-Nut admitted that they knowingly permitted adulterated apple juice to be sold for babies.  The babies who drank the juice, of course, had not way of knowing that the juice was not right, and no way of communicating it if they did.  The company pled guilty to 215 counts and violating federal food and drug laws, and paid a $2 million fine.  According to the New York Times, its market share dropped 15 percent.  The president and vice president were not fired.  On the contrary – the company paid all of their legal fees and their salaries until their appeals ran out.  No one from the company ever went to jail or paid a fine out of his own pocket.  On the witness stand, one of the executives explained his decision to continue to market the adulterated juice:  “What was I supposed to do?  Close down the factory?”

Question

Q.1 .Is it fair for the shareholders to pay the fine in addition to suffering the reduction in share value?

Q2.  What was the executive supposed to do? 

Q.3. Once he found out that the juice was adulterated, should he have closed down the factory?  What reporting structure would you suggest for achieving the best result?

Q.4.The president and the vice president escaped conviction on technicality. Does this “break “demonstrate that unethical behavior pays?
