Marketing Law

Sale of Goods Act, 1930

An Act to define and amend the law relating to the sale of goods 

WHEREAS it is expedient to define and amend the law relating to the sale of goods;

It is hereby enacted as follows: -

 

CHAPTER I 

 PRELIMINARY

1. Short title, extent and commencement

(1) This Act may be called the  Sale of Goods Act, 1930.

(2) It extends to the whole of India except the State of Jammu and Kashmir.

(3) It shall come into force on the lst day of July, 1930.

2. Definitions

In this Act, unless there is anything repugnant in the subject of context,-

(1) "buyer" means a person who buys or agrees to buy goods;(2) "delivery" means voluntary transfer of possession from one person to another;

(3) goods are said to be in a "delivered state" when they are in such state that the buyer would under the contract be bound to take delivery of them;

(4) "document of title to goods" includes bill of lading dock-warrant, warehouse keeper's certificate, wharfingers' certificate, railway receipt, multimodal transport document, warrant or order for the delivery of goods and any other document used in the ordinary course of business as proof of the possession or control of goods or authorising or purporting to authorise, either by endorsement or by delivery, the possessor of the document to transfer or receive goods thereby represented;

(5) "fault" means wrongful act or default;

(6) "future goods" means goods to be manufactured or produced or acquired by the seller after making of the contract of sale;

(7) "goods" means every kind of moveable property other than actionable claims and money; and includes stock and shares, growing crops, grass, and things attached to or forming part of the land which are agreed to be severed before sale or under the contract of sale;

(8) A person is said to be "insolvent" who has ceased to pay his debts in the ordinary course of business, or cannot pay his debts as they become due, whether he has committed an act of insolvency or not;

(9) "mercantile agent" means a mercantile agent having in the customary course of business as such agent authority either to sell goods, or to consign goods for the purposes of sale, or to buy goods, or to raise money on the security of goods;

(10) "price" means the money consideration for a sale of goods;

(11) "property" means the general property in goods, and not merely a special property;

(12) "quality of goods" includes their state or condition;

(13) "seller" means a person who sells or agrees to sell goods;

(14) "specific goods" means goods identified and agreed upon at the time a contract of sale is made; and

(15) expressions used but not defined in this Act and defined in the Indian Contract Act, 1872, have the meaning assigned to them in that act.

3. Application of provisions of Act 9 of 1872

The unrepealed provisions of the Indian Contract Act, 1872, save insofar as they are inconsistent with the express provisions of this Act, shall continue to apply to contracts for the sale of goods.

 

CHAPTER II 

 FORMATION OF THE CONTRACT OF SALE
4. Sale and agreement to sell

    (1) A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the property in goods to the buyer for a price. There may be a contract of sale between one part-owner and another.

    (2) A contract of sale may be absolute or conditional.

    (3) Where under a contract of sale the property in the goods is transferred from the seller to the buyer, the contract is called a sale, but where the transfer of the property in the goods is to take place at a future time or subject to some condition thereafter to be fulfilled, the contract is called an agreement to sell.

    (4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled subject to which the property in the goods is to be transferred.

FORMALITIES OF THE CONTRACT

5. Contract of sale how made

    (1) A contract of sale is made by an offer to buy or sell goods for a price and the acceptance of such offer. The contract may provide for the immediate delivery of the goods or immediate payment of the price of both, or for the delivery or payment by installments, or that the delivery or payment or both shall be postponed.

    (2) Subject to the provisions of any law for the time being in force, a contract of sale may be made in writing or by word of mouth, or partly in writing and partly by word of mouth or may be implied from the conduct of the parties.

SUBJECT MATTER OF CONTRACT

6. Existing or future goods

    (1) The goods which form the subject of a contract of sale may be either existing goods, owned or possessed by the seller, or future goods.

    (2) There may be a contract for the sale of goods the acquisition of which by the seller depends upon a contingency which may or may not happen.

    (3) Where by a contract of sale the seller purports to effect a present sale of future goods, the contract operates as an agreement to sell the goods.

7. Goods perishing before making of contract

Where there is a contract for the sale of specific goods, the contract is void if the goods without the knowledge of the seller have, at the time when the contract was made, perished or become so damaged as no longer to answer to their description in the contract.

8. Goods perishing before sale but after agreement to sell

Where there is an agreement to sell specific goods, and subsequently the goods without any fault on the part of the seller or buyer perish or become so damaged as no longer to answer to their description in the agreement before the risk passes to the buyer, the agreement is thereby avoided.

THE PRICE

9. Ascertainment of price

    (1) The price in a contract of sale may be fixed by the contract or may be left to be fixed in manner thereby agreed or may be determined by the course of dealing between the parties.

    (2) Where the price is not determined in accordance with the foregoing provisions, the buyer shall pay the seller a reasonable price. What is a reasonable price is a question of fact dependent on the circumstances of each particular case.

10. Agreement to sell at valuation

    (1) Where there is an agreement to sell goods on the terms that the price is to be fixed by the valuation of a third party and such third party cannot or does not make such valuation, the agreement is thereby avoided;

    PROVIDED that, if the goods or any part thereof have been delivered to, and appropriated by, the buyer, he shall pay a reasonable price therefor.

    (2) Where such third party is prevented from making the valuation by the fault of the seller or buyer, the party not in fault may maintain a suit for damages against the party in fault.

 

CONDITIONS AND WARRANTIES

11. Stipulations as to time

Unless a different intention appears from the terms of the contract, stipulations as to time of payment are not deemed to be of the essence of a contract of sale. Whether any other stipulation as to time is of the essence of the contract or not depends on the terms of the contract.

12. Condition and warranty

    (1) A stipulation in a contract of sale with reference to goods which are the subject thereof may be a condition or a warranty.

    (2) A condition is a stipulation essential to the main purpose of the contract, the breach of which gives rise to a right to treat the contract as repudiated.

    (3) A warranty is a stipulation collateral to the main purpose of the contract, the breach of which gives rise to a claim for damages but not to a right to reject the goods and treat the contract as repudiated.

    (4) Whether a stipulation in a contract of sale is a condition or a warranty depends in each case on the construction of the contract. A stipulation may be a condition, though called a warranty in the contract.

13. When condition to be treated as warranty

    (1) Where a contract of sale is subject to any condition to be fulfilled by the seller, the buyer may waive the condition or elect to treat the breach of the condition as a breach of warranty and not as a ground for treating the contract as repudiated.

    (2) Where a contract of sale is not severable and the buyer has accepted the goods or part thereof,  the breach of any condition to be fulfilled by the seller can only be treated as a breach of warranty and not as a ground for rejecting the goods and treating the contract as repudiated, unless there is a term of the contract, express or implied, to that effect.

    (3) Nothing in this section shall affect the case of any condition or warranty fulfilment of which is excused by law by reason of impossibility or otherwise.

14. Implied undertaking as to title, etc.

In a contract of sale, unless the circumstances of the contract are such as to show a different intention there is-

    (a) an implied condition on the part of the seller that, in the case of a sale, he has a right to sell the goods and that, in the case of an agreement to sell, he will have a right to sell the goods at the time when the property is to pass;

    (b) an implied warranty that the buyer shall have and enjoy quiet possession of the goods;

    (c) an implied warranty that the goods shall be free from any charge or encumbrance in favour of any third party not declared or known to the buyer before or at the time when the contract is made.

15. Sale by description

Where there is a contract for the sale of goods by description, there is an implied condition that the goods shall correspond with the description; and, if the sale is by sample as well as by description, it is not sufficient that the bulk of the goods corresponds with the sample if the goods do not also correspond with the description.

16. Implied conditions as to quality or fitness

Subject to the provisions of this Act and of any other law for the time being in force, there is no implied warranty or condition as to the quality or fitness for any particular purpose of goods supplied under a contract of sale, except as follows:-

    (1) Where the buyer, expressly or by implication, makes known to the seller the particular purpose for which the goods are required, so as to show that the buyer relies on the seller's skill or judgment, and the goods are of a description which it is in the course of the seller's business to supply (whether he is the manufacturer or producer or not), there is an implied condition that the goods shall be reasonably fit for such purpose:

    PROVIDED that, in the case of a contract for the sale of a specified article under its patent or other trade name, there is no implied condition as its fitness for any particular purpose.

    (2) Where goods are bought by description from a seller who deals in goods of that description (whether he is the manufacturer or producer or not), there is an implied condition that the goods shall be of merchantable quality;

    PROVIDED that, if the buyer has examined the goods, there shall be no implied condition as regards defects which such examination ought to have revealed.

    (3) An implied warranty or condition as to quality or fitness for a particular purpose may be annexed by the usage of trade.

    (4) An express warranty or condition does not negative a warranty or condition implied by this Act unless inconsistent therewith.

17. Sale by sample

    (1) A contract of sale is a contract for sale by sample where there is a term in the contract, express or implied, to that effect.

    (2) In the case of a contract for sale by sample there is an implied condition-

        (a) that the bulk shall correspond with the sample in quality;

        (b) that the buyer shall have a reasonable opportunity of comparing the bulk with the sample;

        (c) that the goods shall be free from any defect, rendering them un merchantable, which would not be apparent on reasonable examination of the sample.

 

CHAPTER III  

EFFECTS OF THE CONTRACT TRANSFER OF PROPERTY AS BETWEEN SELLER AND BUYER
18. Goods must be ascertained

Where there is a contract for the sale of unascertained goods, no property in the goods is transferred to the buyer unless and until the goods are ascertained.

19. Property passes when intended to pass

    (1) Where there is a contract for the sale of specific or ascertained goods the property in them is transferred to the buyer at such time as the parties to the contract intend it to be transferred.

    (2) For the purpose of ascertaining the intention of the parties regard shall be had to the terms of the contract, the conduct of the parties and the circumstances of the case. 

    (3) Unless a different intention appears, the rules contained in sections 20 to 24 are rules for ascertaining the intention of the parties as to the time at which the property in the goods is to pass to the buyer.

20. Specific goods in a deliverable state

Where there is an unconditional contract for the sale of specific goods in a deliverable state, the property in the goods passes to the buyer when the contract is made, and it is immaterial whether the time of payment of the price or the time of delivery of the goods, or both, is postponed.

21. Specific goods to be put into a deliverable state

Where there is a contract for the sale of specific goods and the seller is bound to do something to the goods for the purpose of putting them into a deliverable state, the property does not pass until such thing is done and the buyer has notice thereof.

22. Specific goods in a deliverable state, when the seller has to do anything thereto in order to ascertain price

Where there is a contract for the sale of specific goods in a deliverable state, but the seller is bound to weigh, measure, test or do some other act or thing with reference to the goods for the purpose of ascertaining the price, the property does not pass until such act or thing is done and the buyer has notice thereof.

23. Sale of unascertained goods and appropriation

    (1) Where there is a contract for the sale of unascertained or future goods by description and goods of that description and in a deliverable state are unconditionally appropriated to the contract, either by the seller with the assent of the buyer or by the buyer with the assent of the seller, the property in the goods thereupon passes to the buyer. Such assent may be expressed or implied, and may be given either before or after the appropriation is made.

    (2) Delivery to carrier-Where, in pursuance of the contract, the seller delivers the goods to the buyer or to a carrier or other bailee (whether named by the buyer or not) for the purpose of transmission to the buyer, and does not reserve the right of disposal, he is deemed to have unconditionally appropriated the goods to the contract.

24. Goods sent on approval or "on sale or return"

When goods are delivered to the buyer on approval or "on sale or return" or other similar terms, the property therein passes to the buyer-

    (a) when he signifies his approval or acceptance to the seller or does any other act adopting the transaction;

    (b) if he does not signify his approval or acceptance to the seller but retains the goods without giving notice of rejection, then, if a time has been fixed for the return of the goods, on the expiration of such time, and, if no time has been fixed, on the expiration of a reasonable time.

25. Reservation of right of disposal

    (1) Where there is a contract for the sale of specific goods or where goods are subsequently appropriated to the contract, the seller may, by the terms of the contract or appropriation, reserve the right of disposal of the goods until certain conditions are fulfilled. In such case, notwithstanding the delivery of the goods to a buyer, or to a carrier or other bailee for the purpose of transmission to the buyer, the property in the goods does not pass to the buyer until the conditions imposed by the seller are fulfilled.

    (2) Where goods are shipped or delivered to a railway administration for carriage by railway and by the bill of lading or railway receipt, as the case may be, the goods are deliverable to the order of the seller or his agent, the seller is prima facie deemed to reserve right of disposal.

    (3) Where the seller of goods draws on the buyer for the price and transmits to the buyer the bill of exchange together with the bill of lading or, as the case may be, the railway receipt, to secure acceptance or payment of the bill of exchange, the buyer is bound to return the bill of lading or the railway receipt if he does not honour the bill of exchange; and, if he wrongfully retains the bill lading or the railway receipt, the property in the goods does not pass to him.

Explanation : In this section, the expressions "railway" and "railway administration" shall have the meanings respectively assigned to them under the Indian Railways Act, 1890.

26. Risk prima facie passes with property

Unless otherwise agreed, the goods remain at the seller's risk until the property therein is transferred to the buyer, but when the property therein is transferred to the buyer, the goods are at the buyer's risk whether delivery has been made or not:

PROVIDED that, where delivery has been delayed through the fault of either buyer or seller, the goods are at the risk of the party in fault as regards any loss which might not have occurred but for such fault:

PROVIDED ALSO that nothing in this section shall affect the duties or liabilities of either seller or buyer as a bailee of the goods of the other party.

TRANSFER OF TITLE

27. Sale by person not the owner 

Subject to the provisions of this Act and of any other law for the time being in force, where goods are sold by a person who is not the owner thereof and who does not sell them under the authority or with the consent of the owner, the buyer acquires no better title to the goods than the seller had, unless the owner of the goods is by his conduct precluded from denying the seller's authority to sell:

PROVIDED that, where a mercantile agent is, with the consent of the owner, in possession of the goods or of a document of title to the goods, any sale made by him, when acting in the ordinary course of business of a mercantile agent, shall be as valid as if he were expressly authorised by the owner of the goods to make the same; provided that the buyer acts is good faith and has not at the time of the contract of sale notice that the seller has not authority to sell.

28. Sale by one of joint owners

If one of several joint owners of goods has the sole possession of them by permission of the co-owners, the property in the  goods in transferred to any person who buys them of such joint owner in good faith and has not at the time of the contract of sale notice that the seller has not authority to sell.

29. Sale by person in possession under voidable contract

When the seller of goods has obtained possession thereof under a contract voidable under section 19 or section 19A of the Indian Contract Act, 1872, but the contract has not rescinded at the time of the sale, the buyer acquires a good title to the goods, provided he buys them in good faith and without notice of the seller's defect of title.

30. Seller or buyer in possession after sale

    (1) Where a person, having sold goods continues or is in possession of the goods or of the documents of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for him of the goods or documents of title under any sale, pledge or other disposition thereof to any person receiving the same in good faith and without notice of the previous sale shall have the same effect as if the person making the delivery or transfer were expressly authorised by the owner of the goods to make the same.

    (2) Where a person, having bought or agreed to buy goods, obtains with the consent of the seller, possession of the goods or the documents of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for him, of the goods or documents of title under any sale, pledge or other disposition thereof to any person receiving the same in good faith and without notice of any lien or other right of the original seller in respect of the goods shall have effect as if such lien or right did not exist.

 

CHAPTER IV 

PERFORMANCE OF THE CONTRACT
31. Duties of seller and buyer

It is the duty of the seller to deliver the goods and of the buyer to accept and pay for them, in accordance with the terms of the contract of sale.

32. Payment and delivery are concurrent conditions

Unless otherwise agreed, delivery of the goods and payment of the price are concurrent conditions, that is to say, the seller shall be ready and willing to give possession of the goods to the buyer in exchange for the price, and the buyer shall be ready and willing to pay the price in exchange for possession of the goods.

33. Delivery

Delivery of goods sold may be made by doing anything which the parties agree shall be treated as delivery or which has the effect of putting the goods in the possession of the buyer or of any person authorised to hold them on his behalf.

34. Effect of part delivery

A delivery of part of goods, in progress of the delivery of the whole has the same effect, for the purpose of passing the property in such goods, as a delivery of the whole; but a delivery of part of the goods, with an intention of severing it from the whole, does not operate as a delivery of the remainder.

35. Buyer to apply for delivery

Apart from any express contract, the seller of goods is not bound to deliver them until the buyer applies for delivery.

36. Rules as to delivery

    (1) Whether it is for the buyer to take possession of the goods or for the seller to send them to the buyer is a question depending in each case on the contract, express or implied, between the parties. Apart from any such contract, goods sold are to be delivered at the place at which they are at the time of the sale, and goods agreed to be sold are to be delivered at the place at which they are at the time of the agreement to sell, if not then in existence, at the place at which they are manufactured or produced.

    (2) Where under the contract of sale the seller is bound to send the goods to the buyer, but no time for sending them is fixed, the seller is bound to send them within a reasonable time.

    (3) Where the goods at the time of sale are in the possession of a third person, there is no delivery by seller to buyer unless and until such third person acknowledges to the buyer that he holds the goods on his behalf:

    PROVIDED that nothing in this section shall affect the operation of the issue or transfer of any document of title to goods.

    (4) Demand or tender of delivery may be treated as ineffectual unless made at a reasonable hour. What is a reasonable hour is a question of fact.

    (5) Unless otherwise agreed, the expenses of and incidental to putting the goods into a deliverable state shall be borne by the seller.

37. Delivery of wrong quantity

    (1) Where the seller delivers to the buyer a quantity of goods less than he contracted to sell, the buyer may reject them, but if the buyer accepts the goods so delivered he shall pay for them at the contract rate.

    (2) Where the seller delivers to the buyer a quantity of goods larger than he contracted to sell the buyer may accept the goods included in the contract and reject the rest, or he may reject the whole. If the buyer accepts the whole of the goods so delivered, he shall pay for them at the contract rate.

    (3) Where the seller delivers to the buyer the goods he contracted to sell mixed with goods of a different description not included in the contract, the buyer may accept the goods which are in accordance with the contract and reject the rest, or may reject the whole. 

    (4) The provisions of this section are subject to any usage of trade, special agreement of course of dealing between the parties.

38. Installment deliveries

    (1) Unless otherwise agreed, the buyer of goods is not bound to accept delivery thereof by installments.

    (2) Where there is a contract for the sale of goods to be delivered by stated installments which are to be separately paid for, and the seller makes no delivery or defective delivery in respect of one or more installments, or the buyer neglects or refuses to take delivery of or pay for one or more installments, it is a question in each case depending on the terms of the contract and the circumstances of the case, whether the breach of contract is a repudiation of the whole contract, or whether it is a severable breach giving rise to a claim for compensation, but not to a right to treat the whole contract as repudiated.

39. Delivery to carrier or wharfinger

    (1) Where, in pursuance of a contract of sale, the seller is authorised or required to send the goods to the buyer, delivery of the goods to a carrier, whether named by the buyer or not, for the purpose of transmission to the buyer, or delivery of the goods to a wharfinger for safe custody, is prima facie deemed to be a delivery of the goods to the buyer.

    (2) Unless otherwise authorised by the buyer, the seller shall make such contract with the carrier or wharfinger on behalf of the buyer as may be reasonable having regard to the nature of the goods and the other circumstances of the case. If the seller omits so to do, and the goods are lost or damaged in course of transit or whilst in the custody of the wharfinger, the buyer may decline to treat the delivery to the carrier or wharfinger as a delivery to himself, or may hold the seller responsible in damages.

    (3) Unless otherwise agreed, where goods are sent by the seller to the buyer by a route involving sea transit, in circumstances in which it is usual to insure, the seller shall give such notice to the buyer as may enable him to insure them during their sea transit and if the seller fails so to do, the goods shall be deemed to be at his risk during such sea transit.

40. Risk where goods are delivered at distant place

Where the seller of goods agrees to deliver them at his own risk at a place other than that where they are when sold, the buyer shall, nevertheless, unless otherwise agreed, take any risk of deterioration in the goods necessarily incident to the course of transit.

41. Buyer's right of examining the goods

    (1) Where goods are delivered to the buyer which he has not previously examined, he is not deemed to have accepted them unless and until he has had a reasonable opportunity of examining them for the purpose of ascertaining whether they are in conformity with the contract.

    (2) Unless otherwise agreed, when the seller tenders delivery of goods to the buyer, he is bound, on request, to afford the buyer a reasonable opportunity of examining the goods for the purpose of ascertaining whether they are in conformity with the contract.

42. Acceptance

The buyer is deemed to have accepted the goods when he intimates to the seller that he has accepted them, or when the goods have been delivered to him and he does any act in relation to them which is inconsistent with the ownership of the seller, or when, after the lapse of a reasonable time, he retains the goods without intimating to the seller that he has rejected them.

43. Buyer not bound to return rejected goods

Unless otherwise agreed, where goods are delivered to the buyer and he refuses to accept them, having the right so to do, he is not bound to return them to the seller, but it is sufficient if he intimates to the seller that he refuses to accept them.

44. Liability of buyer for neglecting or refusing delivery of goods

When the seller is ready and willing to deliver the goods and requests the buyer to take delivery, and the buyer does not within a reasonable time after such request take delivery of the goods, he is liable to the seller for any loss occasioned by his neglect or refusal to take delivery and also for a reasonable charge for the care and custody of the goods:

PROVIDED that nothing in this section shall affect the rights of the seller where the neglect or refusal of the buyer to take delivery amounts to a repudiation of the contract.

 

CHAPTER V

RIGHTS OF UNPAID SELLER AGAINST THE GOODS
45. "Unpaid seller" defined

    (1) The seller of goods is deemed to be an "unpaid seller" within the meaning of this Act.-

        (a) When the whole of the price has not been paid or tendered;

        (b) When a bill of exchange or other negotiable instrument has been received as conditional payment, and the condition on which it was received has not been fulfilled by reason of the dishonour of the instrument or otherwise.

    (2) In this Chapter, the term "seller" includes any person who is in the position of a seller, as, for instance, an agent of the seller  to whom the bill of lading has been endorsed, or a consignor or agent who has himself paid, or is directly responsible for, the price.

46. Unpaid seller's rights

    (1) Subject to the provisions of this Act and of any law for the time being in force, notwithstanding that the property in the goods may have passed to the buyer, the unpaid seller of goods, as such, has by implication of law-

        (a) a lien on the goods for the price while he is in possession of them;

        (b) in case of the insolvency of the buyer a right of stopping the goods in transit after he has parted with the possession of them;

        (c) a right of re-sale as limited by this Act.

    (2) Where the property in goods has not passed to the buyer, the unpaid seller has, in addition to his other remedies, a right of withholding delivery similar to and co-extensive with his rights of lien and stoppage in transit where the property has passed to the buyer.

UNPAID SELLER'S LIEN

47. Seller's lien

    (1) Subject to the provisions of this Act, the unpaid seller of goods who is in possession of them is entitled to retain possession of them until payment or tender of the price in the following cases, namely:-

        (a) where the goods have been sold without any stipulation as to credit;

        (b) where the goods have been sold on credit, but the term of credit has expired;

        (c) where the buyer becomes insolvent.

    (2) The seller may exercise his right of lien notwithstanding that he is in possession of the goods as agent or bailee for the buyer.

48. Part delivery

Where an unpaid seller has made part delivery of the goods, he may exercise his right of lien on the remainder, unless such part delivery has been made under such circumstances as to show an agreement to waive the lien.

49. Termination of lien

    (1) The unpaid seller of goods loses his lien thereon-

        (a) when he delivers the goods to a carrier or other bailee for the purpose of transmission to the buyer without reserving the right of disposal of the goods;

        (b) when the buyer or his agent lawfully obtains possession of the goods;

        (c) by waiver thereof.

    (2) The unpaid seller of goods, having a lien thereon, does not lose his lien by reason only that he has obtained a decree for the price of the goods.

STOPPAGE IN TRANSIT

50. Right of stoppage in transit

Subject to the provisions of this Act, when the buyer of goods becomes insolvent, the unpaid seller who has parted with the possession of the goods has the right of stopping them in transit, that is to say, he may resume possession of the goods as long as they are in the course of transit, and may retain them until payment or tender of the price.

51. Duration of transit

    (1) Goods are deemed to be in course of transit from the time when they are delivered to a carrier or other bailee for the purpose of transmission to the buyer, until the buyer or his agent in that behalf takes delivery of them from such carrier or other bailee.

    (2) If the buyer or his agent in that behalf obtains delivery of the goods before their arrival at the appointed destination, the transit is at an end.

    (3) If, after the arrival of the goods at the appointed destination, the carrier or other bailee acknowledges to the buyer or his agent that he holds the goods on his behalf and continues in possession of them as bailee for the buyer or his agent, the transit is at an end and it is immaterial that a further destination for the goods may have been indicated by the buyer.

    (4) If the goods are rejected by the buyer and the carrier or other bailee continues in possession of them, the transit is not deemed to be at an end, even if the seller has refused to receive them back.

    (5) When goods are delivered to a ship chartered by the buyer, it is a question depending on the circumstances of the particular case, whether they are in the possession of the master as a carrier or as agent of the buyer.

    (6) Where the carrier or other bailee wrongfully refuses to deliver the goods to the buyer or his agent in that behalf, the transit is deemed to be at an end.

    (7) Where part delivery of the goods has been made to the buyer or his agent in that behalf, the remainder of the goods may be stopped in transit, unless such part delivery has been given in such circumstances as to show an agreement to give up possession of the whole of the goods.

52. How stoppage in transit is effected

    (1) The unpaid seller may exercise his right of stoppage in transit either by taking actual possession of the goods, or by giving notice of his claim to the carrier or other bailee in whose possession the goods are. Such notice may be given either to the person in actual possession of the goods or to his principal. In the latter case the notice, to be effectual, shall be given at such time and in such circumstances, that the principal, by the exercise of reasonable diligence, may communicate it to his servant or agent in time to prevent a delivery to the buyer.

    (2) When notice of stoppage in transit is given by the seller to the carrier or other bailee in possession of the goods, he shall re-deliver the goods to, or according to the directions of, the seller. The expenses of such re-delivery shall be borne by the seller.

53. Effect of sub-sale or pledge by buyer

    (1) Subject to the provisions of this Act, the unpaid seller's right of lien or stoppage in transit is not affected by any sale or other disposition of the goods which the buyer may have made, unless the seller has assented thereto:

    PROVIDED that where a document of title to goods has been issued or lawfully transferred to any person as buyer or owner of the goods, and that person transfers the document to a person who takes the document in good faith and for consideration, then, if such last mentioned transfer was by way of sale, the unpaid seller's right of lien or stoppage in transit is defeated, and, if such last mentioned transfer was by way of pledge or other disposition for value, the unpaid seller's right of lien or stoppage in transit can only be exercised subject to the rights of the transferee.

    (2) Where the transfer is by way of pledge, the unpaid seller may require the pledgee to have the amount secured by the pledge satisfied in the first instance, as far as possible, out of any other goods or securities of the buyer in the hands of the pledgee and available against the buyer.

54. Sale not generally rescinded by lien or stoppage in transit

    (1) Subject to the provisions of this section, a contract of sale is not rescinded by the mere exercise by an unpaid seller of his right of lien or stoppage in transit.

    (2) Where the goods are of a perishable nature, or where the unpaid seller who has exercised his right of lien or stoppage in transit gives notice to the buyer of his intention to re-sell, the unpaid seller may, if the buyer does not within a reasonable time pay or tender the price, re-sell the goods within a reasonable time and recover from the original buyer damages for any loss occasioned by his breach of contract, but the buyer shall not be entitled to any profit which may occur on the re-sale. If such notice is not given, the unpaid seller shall not be entitled to recover such damages and the buyer shall be entitled to the profit, if any, on the re-sale.

    (3) Where an unpaid seller who has exercised his right of lien or stoppage in transit re-sells the goods, the buyer acquires a good title thereto as against the original buyer, notwithstanding that no notice of the re-sale has been given to the original buyer.

    (4) Where the seller expressly reserves a right of re-sale in case the buyer should make default, and, on the buyer making default, re-sells the goods, the original contract of sale is thereby rescinded, but without prejudice to any claim which the seller may have for damages.

CHAPTER VI 

SUITS FOR BREACH OF THE CONTRACT
55.  Suit for price

    (1) Where under a contract of sale the property in the goods has passed to the buyer and the buyer wrongfully neglects or refuses to pay for the goods according to the terms of the contract, the seller may sue him for the price of the goods.

    (2) Where under a contract of sale the price is payable on a day certain irrespective of delivery and the buyer wrongfully neglects or refuses to pay such price, the seller may sue him for the price although the property in the goods has not passed and the goods have not been appropriated to the contract.

56. Damages for non-acceptance 

Where the buyer wrongfully neglects or refuses to accept and pay for the goods, the seller may sue him for damages for non-acceptance.

57. Damages for non-delivery 

Where the seller wrongfully neglects or refuses to deliver the goods to the buyer, the buyer may sue the seller for damages for non-delivery.

58. Specific performance

Subject to the provisions of Chapter II of the Specific Relief Act, 1877, in any suit for breach of contract to deliver specific or ascertained goods, the court may, if it thinks fit, on the application of the plaintiff, by its decree direct that the contract shall be performed specifically, without giving the defendant the option of retaining the goods on payment of damages. The decree may be unconditional, or upon such terms and conditions as to damages, payment of the price or otherwise, as the court may deem just, and the application of the plaintiff may be made at any time before the decree.

59. Remedy for breach of warranty

    (1) Where there is a breach of warranty by the seller, or where the buyer elects or is compelled to treat any breach of a condition on the part of the seller as a breach of warranty, the buyer is not by reason only of such breach of warranty entitled to reject the goods; but he may-

        (a) set up against the seller the breach of warranty in diminution or extinction of the price, or

        (b) sue the seller for damages for breach of warranty.

    (2) The fact that a buyer has set up a breach of warranty in diminution or extinction of the price does not prevent him from suing for the same breach of warranty if he has suffered further damage.

60. Repudiation of contract before due date

Where either party to a contract of sale repudiates the contract before the date of delivery, the other may either treat the contract as subsisting and wait till the date of delivery, or he may treat the contract as rescinded and sue for damages for the breach.

61. Interest by way of damages and special damages

    (1) Nothing in this Act shall affect the right of the seller or the buyer to recover interest or special damages in any case whereby law interest or special damages may be recoverable, or to recover the money paid where the consideration for the payment of it has failed.

    (2) In the absence of a contract to the contrary, the court may award interest at such rate as it thinks fit on the amount of the price-

        (a) to the seller in a suit by him for the amount of the price-from the date of the tender of the goods or from the date on which the price was payable;

        (b) to the buyer in a suit by him for the refund of the price in a case of a breach of the contract on the part of the seller-from the date on which the payment was made.

 

CHAPTER VII

MISCELLANEOUS
62. Exclusion of implied terms and conditions

Where any right, duty or liability would arise under a contract of sale by implication of law, it may be negatived or varied by express agreement or by the course of dealing between the parties, or by usage, if the usage is such as to bind both parties to the contract.

63. Reasonable time a question of fact

Where in this Act any reference is made to a reasonable time, the question what is reasonable time is a question of fact.

64. Auction sale

In the case of sale by auction-

    (1) where goods are put up for sale in lots, each lot is prima facie deemed to be the subject of a separate contract of sale;

    (2) the sale is complete when the auctioneer announces its completion by the fall of the hammer or in other customary manner; and, until such announcement is made, any bidder may retract his bid;

    (3) a right to bid may be reserved expressly by or on behalf of the seller and, where such right is expressly so reserved, but not otherwise, the seller or any one person on his behalf may, subject to the provisions hereinafter contained, bid at the auction;

    (4) where the sale is not notified to be subject to a right to bid on behalf of the seller, it shall not be lawful for the seller to bid himself or to employ any person to bid at such sale, or for the auctioneer knowingly to take any bid from the seller or any such person; and any sale contravening this rule may be treated as fraudulent by the buyer;

    (5) the sale may be notified to be subject to a reserved or upset price;

    (6) if the seller makes use of pretended bidding to raise the price, the sale is voidable at the option of the buyer.

64A. In contracts of sale, amount of increased or decreased taxes to be added or deducted

    (1) Unless a different intention appears from the terms of the contract, in the event of any tax of the nature described in sub-section (2) being imposed, increased, decreased or remitted in respect of any goods after the making of any contract for the sale or purchase of such goods without stipulation as to the payment of tax Where tax was not chargeable at the time of the making of the contract, or for the sale or purchase of such good tax-paid where tax was chargeable at that time,-

        (a) if such imposition or increase so takes effect that the tax or increased tax, as the case may be, or any part of such tax is paid or is payable, the seller may add so much to the contract price as will be equivalent to the amount paid or payable in respect of such tax or increase of tax, and he shall be entitled to be paid and to sue for and recover such addition; and

        (b) if such decrease or remission so takes effect that the decreased tax only, or no tax, as the case may be, is paid or is payable, the buyer may deduct so much from the contract price as will be equivalent to the decrease of tax or remitted tax, and he shall not be liable to pay, or be sued for, or in respect of, such deduction.

    (2) The provisions of sub-section (1) apply to the following taxes, namely;-

        (a) any duty of customs or excise on goods;

        (b) any tax on the sale or purchase of goods.

65.

[Repeal] Rep. by the Repealing Act, 1938 (1 of 1938), s. 2 and Schedule .
66. Savings

    (1) Nothing in this Act or in any repeal effected thereby shall affect or be deemed to affect-

        (a) any right, title interest, obligation or liability already acquired, accrued or incurred before the commencement of this Act, or

        (b) any legal proceedings or remedy in respect of any such right, title, interest, obligation or liability, or

        (c) anything done or suffered before the commencement of this Act, or

        (d) any enactment relating to the sale of goods which is not expressly repealed by this Act, or

        (c) any rule of law not inconsistent with this Act.

    (2) The rules of insolvency relating to contracts for the sale of goods shall continue to apply thereto, notwithstanding anything contained in this Act.

    (3) The provisions of this Act relating to contracts of sale do not apply to any transaction in the form of a contract of sale which is intended to operate by way of mortgage, pledge, charge or other security.

 

     

 
***************

                                               CHAPTER IX

                                              OF BAILMENT

148. "Bailment", "bailor" and "bailee" defined 
A "bailment" is the delivery of goods by one person to another for some purpose, upon a contract that they shall, when the purpose is accomplished, be returned or otherwise disposed of according to the direction of the person delivering them. The person delivering the goods is called the "bailor". The person to whom they are delivered is called the "bailee".

Explanation: If a person already in possession of the goods of other contracts hold them as a bailee, he thereby becomes the bailee, and the owner becomes the bailor of such goods, although they may not have been delivered by way of bailment.
149. Delivery to bailee how made 
The delivery to be bailee may be made by doing anything which has the effect of putting the goods in the possession of the intended bailee or of any person authorised to hold them on his behalf.

150. Bailor's duty to disclose faults in goods bailed 
The bailor is bound to disclose to the bailee faults in the goods bailed, of which the bailor is aware, and which materially interfere with the use of them, or expose the bailee to extraordinary risk; and if he does not make such disclosure, he is responsible for damage arising to the bailee directly from such faults.

If the goods are bailed for hire, the bailor is responsible for such damage, whether he was or was not aware of the existence of such faults in the goods bailed.

151. Care to be taken by bailee 
In all cases of bailment the bailee is bound to take as much care of the goods bailed to him as a man of ordinary prudence would, under similar circumstances, take of his own goods of the same bulk, quantity and value as the goods bailed.
152. Bailee when not liable for loss, etc, of thing bailed 
The bailee, in the absence of any special contract, is not responsible for the loss, destruction or deterioration of the thing bailed, if he has taken the amount of care of it described in section 151.
153. Termination of bailment by bailee's act inconsistent with conditions 
A contract of bailment is voidable at the option of the bailor, if the bailee does any act with regard to the foods bailed, inconsistent with the conditions of the bailment.
154. Liability of bailee making unauthorised use of goods bailed 
If the bailee makes any use of the goods bailed which is not according to the conditions of the bailment; he is liable to make compensation to the bailor for any damage arising to the goods from or during such use of them.
155. Effect of mixture with bailor's consent, of his goods with bailee's 
If the bailee, with the consent of the bailor, mixes the goods of the bailor with his own goods, the bailor and the bailee shall have an interest, in proportion to their respective shares, in the mixture thus produced.

156. Effect of mixture, without bailor's consent, when the goods can be separated 
If the bailee, without the consent of the bailor, mixes the goods of the bailor with his own goods and the goods can be separated or divided, the property in the goods remains in the parties respectively; but the bailee is bound to be bear the expense of separation or division, and any damage arising from the mixture.
157. Effect of mixture, without bailor's consent, when the goods cannot be separated 
If the bailee, without the consent of the bailor, mixes the foods of the bailor with his own goods in such a manner that it is impossible to separate the goods bailed from the other goods, and deliver them back, the bailor is entitled to be compensated by the bailee for the loss of the goods.
158. Repayment, by bailor, of necessary expenses 
Where, by the conditions of the bailment, the goods are to be kept or to be carried, or to have work done upon them by the bailee for the bailor, and the bailee is to receive no remuneration, the bailor shall repay to the bailee the necessary expenses incurred by him for the purpose of the bailment.
159. Restoration of goods lent gratuitously 
The lender of a thing for use may at any time require its return, if the loan was gratuitous, even through he lent it for a specified time or purpose. But if, on the faith of such loan made for a specified time or purpose, the borrower has acted in such a manner that the return of the thing lent before the time agreed upon would cause him losses exceeding the benefit actually derived by him from the loan, the lender must, if he compels the return. Indemnify the borrower for the amount in which the loss so occasioned exceeds the benefits so derived.
160. Return of goods bailed, on expiration of time or a accomplishment of purpose 
It is the duty of the bailee to return, or deliver according to the bailor's directions, the goods bailed, without demand, as soon as the time for which they were bailed has expired, or the purpose for which they were bailed has been accomplished.
161. Bailee's responsibility when goods are not duly returned 
If by the fault of the bailee, the goods are not returned, delivered or tendered at the proper time, he is responsible to the bailor for any loss, destruction or deterioration of the goods from that time.
162. Termination of gratuitous bailment by death 
A gratuitous bailment is terminated by the death either of the bailor or of the bailee.
163. Bailer entitled to increase or profit from goods bailed 
In the absence of any contract to the contrary, the bailee is bound to deliver to the bailer, or according to his directions, any increase or profit which may have accrued from the goods bailed.
164. Bailor's responsibility to bailee 
The bailor is responsible to the bailee for any loss which the bailee may sustain the reason that the bailor was not entitled to make the bailment, or to receive back the goods, or to give directions, respecting them
165. Bailment by several joint owners 
If several joint owners of goods bail them, the bailee may deliver them back to, or according to the directions of, one joint owner without the consent of all in the absence of any agreement to the contrary.
166.  Bailee not responsible on redelivery to bailor without title 
If the bailor has no title to the goods, and the bailee, in good faith, delivers them back to, or according to the directions of the bailor, the bailee is not responsible to the owner in respect of such deliver.
167. Right of third person claiming goods bailed 
If a person, other than the bailor, claims goods bailed he may apply to the court to stop delivery of the goods to the bailor, and to decide the title to the goods.
168. Right to finder of goods may sue for specified reward offered 
The finder of goods has no right to use the owner for compensation for trouble and expense, voluntary incurred by him to preserve the goods and to find out the owner; but he may retain the goods again the owner until he receive such compensation; and where the owner has offered a specific required for the return of goods lost, the finder may sue for such reward, and may retain the goods until he receives it.
169. When finder of thing commonly on sale may sell it 
When thing which is commonly the subject of sale is lost, if the owner cannot with reasonable diligence be found, or if he refuses upon demand, to pay the lawful charges of the finder, the finder may sell it -
(1) when the thing is in danger of perishing or of losing the greater part of its value, or
(2) when the lawful charges of the finder, in respect of the thing found, amount to two-thirds of its value.
170.Bailee's particular lien 
Where the bailee has, in accordance with the purpose of the bailment, rendered any service involving the exercise of labour or skill in respect of the goods bailed he has in the absence of a contract to the contrary, a right to retain such goods until he receives due remuneration for the services he has rendered in respect of them. 

171. General lien of bankers, factors, wharfingers, attorneys and policy brokers 
Bankers, factor, wharfingers, attorneys of a High Court and policy brokers may, in the absence of a contract to the contrary, retain as a security for a general balance of account, any goods bailed to them; but no other person have a right  retain, as a security for which balance, goods, bailed to them, unless is an express contract to that effect.


Suits by bailees or bailors against wrong doer

180. Suits by bailees or bailors against wrong doer

If a third person wrongly deprives the bailee of the use or possession of the goods bailed, or does them any injury, the bailee is entitled to use such remedies as the owner might have used in the like case if no bailment had been made; and either the bailor or the bailee may bring a suit against a third person for such deprivation or injury. 

181. Apportionment of relief or compensation obtained by such suits

Whatever is obtained by relief or compensation in any such suit shall, as between the bailor or bailee, be dealt with according to their respective interests. 

****************
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About the Programme 

Government has accorded a very high priority to the consumer protection programme.Ministry of Food & Consumer Affairs, Deptt. of Consumer Affairs in the CentralGovernment, has been designated as  the   nodal  Department to deal with the  subject  of  consumer protection. Since, 1986, the Department has taken a number of measures to promote a strong and broad based consumer movement in the country.  Some of such measures include :

· Enactment and enforcement of the Consumer Protection Act, 1986; 

· Amendment of various legislations such as Prevention of Food Adulteration Act,1954 etc.

· To empower the consumers and registered consumer organisations to file complaints in the courts; 

· Institution of Swami Vivekananda National Awards for consumer organisations ,youth and women;

· Grant of financial assistance to consumer organisations through CWF ; 

· preparation of audio visual material;

· publishing quarterly magazine " Upbhokta Jagaran";

· publishing of printed material and its free distribution etc.

The various measures taken by the Government has aroused lot of expectations amongst the consumers.

In the last few years, a major thrust has been given to the consumer protection programme and a number of additional steps have been taken to protect the interests of the consumers. 

Enactment of Consumer Protection Act, 1986 was one of the most important steps taken. The present position of the implementation of this Act is as follows:-

(i) All the provisions of the Act came into force w.e.f. 1.7.1987.

(ii) The State level consumer protection councils are functioning in all States/ UTs.

The Central Govt. constituted the first Central Consumer Protection Council on 1.6.1987. Though it was re-constituted in the year 1990,1993,1997 and 2000. The present Council has since been reconstituted w.e.f. 18.4.2000 for a period of three years. So far, 21 meetings of the Council have been held. The main object of the Councils is to protect and promote the rights of consumers such as the right to safety, the right to information, the right to choose, the right to be heard, the right to seek redressal and the right to consumer education.

(iii) As per the Act the National Commission was established and it started functioning w.e.f. 27.12.1988. For further details please visit their web-site http://www.ncdrc.nic.in .

iv) Initially, the progress in establishment of State Commissions/ District Fora by the State Govt. However, after constant persuasion of the Central Government and the Write petition filed by a consumer organisation "Common Cause" in the Supreme Court, the position has improved. 32 State Commissions and 570 District forums are functioning in the country including a State Commission and two Divisional Forums set up under the Jammu & Kashmir Consumer Protection Act.

v) On persistent requests from State Governments the Ministry with the approval of the Planning Commission provided one-time-grant assistance of Rs. 61.80 crores , during 1995-1999, to the States/UTs to supplement their efforts to strengthen the infrastructure facilities of the consumer disputes redressal agencies.

vi) Amendment to the Consumer Protection Act, 1986:

The Act was amended in the year 1991 and 1993 to make it more effective and purposeful Still. However  the delay in disposal of cases by the redressal agencies at the district, State and National level has been a cause of major concern. Therefore, the Govt. made further proposals for amending the Consumer Protection Act. The amendments are mainly aimed at facilitating quicker disposal of complaints, enhancing the capability of redressal agencies, strengthening them with more powers, streamlining the procedures and widening the scope of the Act to make it more functional and effective. These proposals have been conceived based on the recommendations of the Naren De Working Group Report, Expert Group Report, consultations with Presidents of the National/State Commissions, Members of the Central Consumer Protection Council, National Commission and Ministry of Law in addition to the experience gained in administering the Act by the Department.

The highlights of the 2002 Amendment   which came in to force 
(A) For quicker disposal of complaints
(1) Enabling provision for creation of benches of National Commission and State Commission and holding of circuit courts.

(2) Time-frame prescribed for admission of complaint, issue of notice and disposal of complaint.

(3) Ordinarily no adjournment.

(4) Enabling provision for service of notices by courier, fax, etc.

(5) Monetary limits of cases to be disposed of by consumer courts at different levels susbstantially revised.

District Forum - Rs.20 lakhs.

State Commission - from Rs.20 lakhs to Rs.1 crore.

National Commission –  above Rs.1 crore.

(6) Services utilised for commercial purpose excluded from purview of consumer courts (Goods already excluded).

(Commercial organizations will not be able to approach consumer courts and will have to seek relief in Civil Courts. Consumer Courts will therefore concentrate on providing relief to individual consumers).

(B) Making Consumer Courts more capable
(1) Minimum qualification prescribed for members (graduate, minimum 35 years of age, minimum 10 years in relevant field).

(2) Disqualification also prescribed (conviction for offence involving moral turpitude, insolvency, etc.)

(3) Provision for reappointment of Presidents & Members of forums/Commissions.

(C)Widening Scope of Act
(1) Sale of spurious goods/services included in unfair trade practice.

(2) Concept of unsafe goods widened. Also extended to services.

(3) Complaint can also be made against service provider indulging in unfair/restrictive trade practice.

(D) Strengthening Consumer Courts
(1) Consumer Courts to have powers of First Class Judicial Magistrate to punish those not obeying order of court. (This will remove any scope for challenging the constitutional validity of power of consumer courts to impose penalty of imprisonment. There is already an SLP before the Supreme Court on this issue).

(2) Compensation amount ordered by court can be recovered through certificate case as arrears of land revenue.

(3) Consumer courts can issue interim orders (complainant can get immediate relief in deserving cases).

(E) Streamlining procedure
(1) Legal heir can be substituted if complainant/Opposite Party dies.

(2) Minimum amount to be deposited before appeal.

Proposal to strengthen consumer movement
It is proposed to establish a consumer protection council at district level and also make it as necessary requirement for the Government to establish District, State, Central level Councils. Besides, it is also proposed to enable nomination of upto 10 official or non-official members to the State Councils by the Central Government

OBJECTIVES
The consumer protection Act, 1986 (68 of 1986) is a milestone in the history of socio-economic legislation in the country. It is one of the most progressive and comprehensive piece of legislations enacted for the protection of consumers. It was enacted after in-depth study of consumer protection laws in a number of countries and in consultation with representatives of consumers, trade and industry and extensive discussions within the Government.
The main objective of the act is to provide for the better protection of consumers. Unlike existing laws which are punitive or preventive in nature, the provisions of this Act are compensatory in nature. The act is intended to provide simple, speedy and inexpensive redressal to the consumers' grievances, and reliefs of a specific nature and award of compensation wherever appropriate to the consumer. The act has been amended in 1993 both to extend its coverage and scope and to enhance the powers of the redressal machinery.
Extend and Coverage of the Act:-
The salient features of the Act are summed up as under:-

· The Act applies to all goods and services unless specifically exempted by the Central Government.

· It covers all the sectors whether private, public or cooperative.

· The provisions of the Act are compensatory in nature.

It enshrines the following rights of consumers:-

· Right to be protected against the marketing of goods and services which are hazardous to life and property.

· Right to be informed about the quality, quantity, potency, purity, standard and price of goods or services so as to protect the consumer against unfair trade practices;

· Right to be assured , wherever possible , access to a variety of goods and services at competitive prices;

· Right to be heard and to be assured that consumers' interests will receive due consideration at appropriate forums;

· Right to seek redressal against unfair trade practices unscrupulous exploitation of consumers;  and

· Right to consumer education

· The Act envisages establishment of Consumer Protection Councils at the Central and State levels, whose main objects will be to promote and protect the rights of the consumers. 



Structure
· To provide simple, speedy and inexpensive redressal of consumer grievances, the Act envisages a three- tier quasi-judicial machinery at the National,State and District levels.

*National Consumer Disputes Redressal Commission - known as "National Commission".

*Consumer Disputes Redressal Commissions known as "State Commission.

*Consumer Disputes Redressal Forums- known as "District Forum.

· The provisions of this Act are in addition to and not in derogation of the provisions of any other law for the time being in force.

 

Who is a Consumer?
All of us are consumers of goods and services. For the purpose of the Consumer Protection Act, the word "Consumer" has been defined separately for "goods" and "services".

-For the purpose of "goods", a consumer means a person belonging to the following categories:

(i)One who buys or agrees to buy any goods for a consideration which has been paid or promised or partly paid and partly promised or under any system of deferred payment;

(ii)It includes any user of such goods other than the person who actualy buys goods and such use is made with the approval of the purchaser. 

Note :- A person is not a consumer if he purchases goods for commercial or resale purposes However, the word "commercial" does not include use by consumer of goods bought and used by him exclusively for the purpose of earning his livelihood, by means of self employment.

- For the purpose of "services", a "consumer" means a person belonging to the following categories:

(i)One who hires or avails of any service or services for a consideration which has been paid or promised or partly paid and partly promised or under any system of deferred payment;

(ii).It includes any beneficiary of such service other than the one who actually hires or avails of the service for consideration and such services are availed with the approval of such person.

 
Who can file a complaint
The following can file a complaint under the Act:-

- A consumer

- Any voluntary consumer organization registered under the Societies Registration Act,1860 or under the Companies Act,1956 or under any other law for the time being in force.

- The Central Government

- The State Government or Union Territory Administrations.

- One or more consumers on behalf of numerous consumers who are having the same interest

(Class action complaints)



What constitutes a complaint?
Under the Act, a complaint means any allegation in writing made by a complainant in regard to one or more of the following:-

- Any unfair trade practice as defined in the Act or restrictive trade practices like tie-up sales adopted by any trader.

- One or more defects in goods. The goods hazardous to life and safety, when used, are being offered for sale to public in contravention of provisions of any law for the time being in force.

- Deficiencies in services.

- A trader charging excess of price.

(i) Fixed by or under any law for the time being in force; or

(ii) displayed on goods; or

(iii)Displayed on any packet containing such good;

Where to file a complaint
· If the cost of goods or services and compensation asked for is up to rupees twenty lakh ,then the complaint can be filed in the District Forum which has been notified by the State Government for the district where the cause of action has arisen or where the opposite party resides. A complaint can also be filed at a place where the branch office of the opposite party is located.

· If the cost of goods or services and compensation asked for is more than rupees twenty lakh , but less than rupees one crore then the complaint can be filed before the State Commission notified by the State Government or Union Territory Concerned.

· If the cost of goods or services and compensation asked for exceed rupees one crore then the complaint can be filed before the National Commission at New Delhi.




How to file a complaint
Procedures for filing complaints and seeking redressal are simple.

· There is no fee for filing a complaint before the District Forum, the State Commission or the National Commission. ( A stamp paper is also not required) There should be 3 to 5 copies of the complaint on plain paper.

· The complainant or his authorized agent can present the complaint in person.

· The complaint can be sent by post to the appropriate Forum / Commission.

· A complaint should contain the following information:-

(a) The name, description and the address of the complainant.

(b) The name , description and address of the opposite party or parties, as the case may be, as far as they can be ascertained;

(c)The facts relating to complaint and when and where it arose;

(d)Documents, if any, in support of the allegations contained in the complaint.

(e) The relief which the complainant is seeking.

· The complaint should be signed by the complainant or his authorized agent.

· The complaint is to be filed within two years from the date on which cause of action has arisen.


Relief available to the consumers:-
Depending on the nature of relief sought by the consumer and facts, the Redressal Forums may give orders for one or more of the following reliefs:-

· removal of defects from the goods,

· replacement of the goods;

· refund of the price paid;

· award of compensation for the loss or injury suffered;

·  removal of defects or deficiencies in the services;

·  discontinuance of unfair trade practices or restrictive trade practices or direction not to repeat them;

·  not to offer the hazardous goods for sale;

·  withdrawal of the hazardous goods from being offered to sale; or

· not to  manufacture of hazardous goods and to desist from offering services which are hazardous in nature;

· compensation to a large number of consumers who are not identifiable conveniently:

· direction to issue corrective advertisement to neutralize the effect of misleading advertisement at the cost of the opposite party responsible for issuing such misleading advertisement

· to provide for adequate costs to parties.


Procedure for filing the appeal :-
- 

Procedure for filing the appeal :-

- Appeal against the decision of a District Forum can be filed before the State Commission within a period of thirty days. Appeal against the decision of a State Commission can be filed before the National Commission within thirty days. Appeal against the orders of the National Commission can be filed before the Supreme Court within a period of thirty days.

- There is no fee for filing appeal before the State Commission or the National Commission.

- Procedure for filing the appeal is the same as that of complaint, except the application should be accompanied by the orders of the District/State Commission as the case may be and grounds for filing the appeal should be specified.


Speedy Disposal :-
The thrust of the Act is to provide simple, speedy and inexpensive redressal to consumers' grievances. To ensure speedy disposal of consumers' grievances, the following provisions have been incorporated in the Act and the rules farmed there under:-

- It is obligatory on the complainant or appellant or their authorized agents and the opposite parties to appear before the Forum/Commission on the date of hearing or any other date to which hearing could be adjourned.

- The National Commission, State Commission and District Forums are required to decide complaints, as far as possible, within a period of three months from the date of notice received by the opposite party where complaint does not require analysis or testing of the commodities and within five months if it requires analysis or testing of commodities.

- The National Commission and State Commissions are required to decide the appeal as far as possible, within 90 days from the first date of hearing.

****************************



The Consumer Protection Act, 1986
( 68 of 1986)
24th December; 1986

An Act to provide for better protection of the interests of consumers and for that purpose to make provision for the establishment of consumer councils and other authorities for the settlement of consum​ers' disputes and for matters connected therewith.

BE it enacted by Parliament in the Thirty-seventh Year of the Republic of India as follows:—
 
 
 
 
CHAPTER I
PRELIMINARY

 
1. Short title, extent, commencement and application.—
    (1 ) This Act may be called the Consumer Protection Act, 1986.
    (2) It extends to the whole of India except the State of Jammu and Kashmir.
    (3) It shall come into force on such date as the Central Government may, by notification, appoint and different dates may be  appointed for different States and for different provisions of this Act.
    (4) Save as otherwise expressly provided by the Central Government by notification, this Act shall apply to all goods and  services.
2. Definitions.—
(1 ) In this Act, unless the context otherwise requires,—
 
(a) "appropriate laboratory" means a laboratory or organisation— 
 
(i.)  recognised by the Central Government;
(ii.) recognised by a State Government, subject to such guide​lines as may be prescribed by the Central Government in this behalf; or
(iii)  any such laboratory or organisation established by or under any law for the time being in force, which is maintained, financed or aided by the Central Government or a State Government for carrying out analysis or test of any goods with a view to determining whether such goods suffer from any defect; 
 (aa) "branch office" means—
(i)  any establishment described as a branch by the opposite party;  or
(ii)  any establishment carrying on either the same or substan​tially the same activity as that carried on by the head office of the establishment;
 
(b) "complainant" means—
 
(i)  a consumer; or
(ii) any voluntary consumer association registered under the Companies Act, 1956 (1of 1956)or under any other law for the time being in force; or
(iii) the Central Government or any State Government, 
(iv) one or more consumers, where there are numerous consum​ers having the same interest; 

1(v) in case of death of a consumer, his legal heir or representative;

who or which makes the complaint ;
 
(c) "complaint" means any allegation in writing made by a complainant that—
 
(i) an unfair trade practice or a restrictive trade practice has been adopted by any trader or 1service provider ;
(ii) the goods bought by him or agreed to be bought by him; suffer from one or more defects;
(iii) the services hired or availed of or agreed to be hired or availed of by him suffer from deficiency in any respect;
    1 (iv) a trader or the service provider, as the case may be , has charged for the     

        goods or for the service mentioned in the com​plaint , a price in excess of the   

        price –

(a) fixed by or under any law for the time being in force;

(b) displayed on the goods or any package containing such goods ;
(c) displayed on the price list exhibited by him by or under any law for the time being in force;
(d)  agreed between the parties; 
     1(v) goods which will be hazardous to life and safety when used, are being   

           offered for sale to the public –

(a) in contravention of any standard relating to safety of such goods as required to be complied with , by or under any law  for the time being in force;

(b) if the trader could have known with due diligence that the goods so offered are unsafe to the public;
       1(vi) services which are hazardous or likely to be hazardous to life and safety        

           of the public when used, are being offered by the service provider which  such person could have  known with due diligence to be injurious to life  and safety;  with a view to obtaining any relief provided by or under this Act;

 
(d) "consumer" means any person who—
 
(i) buys any goods for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system of deferred payment when such use is made with the approval of such person, but does not include a person who obtains such goods for resale or for any commercial purpose; or
(ii)  hires or avails of any services for a consideration which has been paid or promised or partly paid and partly prom​ised, or under any system of deferred payment and includes any beneficiary of such services other than the person who 'hires or avails of the services for consideration paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the approval of the first mentioned person 1but does not include a person who avails of such services for any commercial purpose
 
1Explanation.—For the purposes of  this clause , "commercial purpose" does not include use by a person  of goods bought and used by him services availed by him exclusively for the purpose of earning his livelihood by means of self-employment;
 
(e) "consumer dispute" means a dispute where the person against whom a complaint has been made, denies or disputes the       allega​tions contained in the complaint.
 
(f) "defect" means any fault, imperfection or shortcoming in the quality, quantity, potency, purity or standard which is required to be maintained by or under any law for the time being in force under any contract, express or implied or as is claimed by      the trader in any manner whatsoever in relation to any goods;
 
(g) "deficiency" means any fault, imperfection, shortcoming or inade​quacy in the quality, nature and manner of performance  which is required to be maintained by or under any law for the time being in force or has been undertaken to be performed     by a person in pursuance of a contract or otherwise in relation to any service;
 
(h)  "District Forum"  means  a  Consumer  Disputes  Redressal Forum established under clause (a) of section 9;
 
(i.) "goods" means goods as defined in the Sale of Goods Act, 1930; 
 
1(j)   "manufacturer" means a person who—
 
(i)  makes or manufactures any goods or parts thereof; or
(ii)  does not make or manufacture any goods but assembles parts thereof made or manufactured by others; or
(iii) puts or causes to be put his own mark on any goods made or manufactured by any other manufacturer; 
 
(jj) "member" includes the President and a member of the National Commission or a State Commission or a District Forum, as     the case may be;
 
(k) "National Commission" means the National Consumer Disputes Redressal Commission established under clause (c) of        section-9;
 
( l ) "notification" means a notification published in the Official Gazette;
 
(m) "person" includes,—
 
     (i) a firm whether registered or not; 
     (ii) a Hindu undivided family;
     (iii) a co-operative society;
     (iv) every other association of persons whether registered under the Societies R(21 of 1860) or not;
 
(n) "prescribed" means prescribed by rules made by the State Gov​ernment, or as the case may be, by the Central Government under this Act;
     
1(nn) “regulation” means the regulations made by the National Commission under the Act;

1(nnn) "restrictive trade practice" means a trade practice which tends to bring about manipulation of price or conditions of delivery or to affect flow of supplies in the market relating to goods or services in such a manner as to impose on the consumer unjustified cost or restrictions and shall include ---

(a) delay beyond the period agreed to by a trader in supply of such goods  or in providing the services which has led or is likely to lead to rise in the   

   price

(b) any trade practice which requires a consumer to buy, hire or avail of any goods or, as the case may be, services as condition precedent to buying, hiring or availing of other goods or services; 

   (o) "service" means service of any description which is made avail​able to potential users and includes, 1but not limited to, the provision of  facilities in connection with banking, financing, insurance, transport, proc​essing, supply of electrical or other energy, board or lodging or both, housing construction, entertainment, amusement or the purveying of news or other information, but does not include the rendering of any service free of charge or under a contract of personal service;

  1(oo) “spurious goods and services” mean such goods and services which are claimed to be genuine but they are actually not so;
 
(p) "State Commission" means a Consumer Disputes Redressal Com​mission established in a State under clause (b) of              section 9;
 
(q) "trader" in relation to any goods means a person who sells or distributes any goods for sale and includes the manufacturer thereof, and where such goods are sold or distributed in package form, includes the packer thereof;
   
(r) "unfair trade practice" means a trade practice which, for the purpose of promoting the sale, use or supply of any goods or         for the provision of any service, adopts any unfair method or unfair or deceptive practice including any of the following practices, namely;—
 
(1) the practice of making any statement, whether orally or in writing or by  visible representation which,—
(i)  falsely represents that the goods are of a particular standard, quality, quantity, grade, composition, style or model;
(ii)  falsely represents that the services are of a particular standard, quality or grade;
(iii) falsely represents any re-built, second-hand, reno​vated, reconditioned or old goods as new goods;
(iv)  represents that the goods or services have sponsor​ship, approval, performance, characteristics, accesso​ries, uses or benefits which such goods or services do not have;
(v)  represents that the seller or the supplier has a spon​sorship or approval or affiliation which such seller or supplier does not have;
(vi) makes a false or misleading representation concern​ing the need for, or the usefulness of, any goods or services;
(vii) gives to the public any warranty or guarantee of the performance, efficacy or length of life of a product or of any goods that is not based on an adequate or proper test thereof;

Provided that where a defence is raised to the effect that such warranty or guarantee is based on adequate or proper test, the burden of proof of such defence shall lie on the person raising such defence;
(viii) makes to the public a representation in a form that purports to be—
(i)      a warranty or guarantee of a product or of any goods or   

          services; or
(ii) a promise to replace, maintain or repair an article or any part thereof or to repeat or continue a service until it has achieved a specified result,

 if such purported warranty or guarantee or prom​ise is materially misleading or if there is no reasonable prospect that such warranty, guaran​tee or promise will be carried out;
(ix) materially misleads the public concerning the price at which a product or like products or goods or services, have been or are, ordinarily sold or provided, and, for this purpose, a representation as to price shall be deemed to refer to the price at which the product or goods or services has or have been sold by sellers or provided by suppliers generally in the relevant market unless it is clearly specified to be the price at which the product has been sold or services have been provided by the person by whom or on whose behalf the representation is made;
(x) gives false or misleading facts disparaging the goods, services or trade of another person.

Explanation.—For the purposes of clause (1), a statement that is—
(a) expressed on an article offered or displayed for sale, or on its wrapper or container; or
(b) expressed on anything attached to, inserted in, or accompanying, an article offered or displayed for sale, or on anything on which the article is mounted for display or sale; or
(c) contained in or on anything that is sold, sent, delivered, transmit​ted or in any other manner whatsoever made available to a member of the public, 
shall be deemed to be a statement made to the public by, and only by, the person who had caused the statement to be so expressed, made or contained;
 
    (2) permits the publication of any advertisement whether in any news​paper or otherwise, for the sale or supply at a bargain price, of goods or services that are not intended to be offered for sale or supply at the bargain price, or for a period that is, and in quantities that are, reasonable, having regard to the nature of the market in which the business is carried on, the nature and size of business, and the nature of the advertisement.
 
     Explanation .—For the purpose of clause (2), "bargaining price" means—
 
(a)    a price that is stated in any advertisement to be a bargain price, by reference to an ordinary price or otherwise, or
(b)    a price that a person who reads, hears or sees the advertisement, would reasonably understand to be a bargain price having regard to the prices at which the product advertised or like products are ordinarily sold;
 
(3) permits—
 
(a) the offering of gifts, prizes or other items with the intention of not providing them as offered or creating impression that something is being given or offered free of charge when it is fully or partly covered by the amount charged in the transaction as a whole;

(b) the conduct of any contest, lottery, game of chance or skill, for the purpose of promoting, directly or indirectly, the sale, use or supply of any product or any business interest;

 
  1(3-A) withholding from the participants of any scheme offering gifts, prizes or other items free of charge, on its  closure the  information about final results of the scheme. 

Explanation.---  For the purpose of this sub- clause, the participants of a scheme shall be deemed to have been informed of the final result of the scheme where such results are within a reasonable time , published, prominently in the same news papers in which the scheme was originally advertised;  

(4)  permits the sale or supply of goods intended to be used, or are of a kind likely to be used, by consumers, knowing or having reason to believe that the goods do not comply with the standards prescribed by competent authority relating to performance, composition, contents, design, constructions, fin​ishing or packaging as are necessary to prevent or reduce the risk of injury to the person using the goods;
 
 (5) permits the hoarding or destruction of goods, or refuses to sell the goods or to make them available for sale or to provide any service, if such hoarding or destruction or refusal raises or tends to raise or is intended to raise, the cost of those or other similar goods or services.

1(6)  manufacture of spurious goods or offering such goods for sale or adopting deceptive practices in the provision of services
 
    (2) Any reference in this Act to any other Act or provision thereof which is not in force in any area to which this Act applies shall be construed to have a reference to the corresponding Act or provision thereof in force in such area.
 
3. Act not in derogation of any other law.—The provisions of this Act shall be in addition to and not in derogation of the provisions of any other law for the time being in force.
 
CHAPTER II
 
CONSUMER PROTECTION COUNCILS
 
14. The Central Consumer Protection Council.—(1) The Central Government shall by  notification, establish with effect from such date as it may specify in such notification, a Council to be known as the Central Consumer Protection Council (hereinafter referred to as the Central Council).
 
    (2) The Central Council shall consist of the following members, namely:—
(a) the Minister in charge of the consumer affairs in the Central Government, who shall be its Chairman, and
(b) such number of other official or non-official members represent​ing such interests as may be prescribed.
 
5. Procedure for meetings of the Central Council.—(1) The Central Council shall meet as and when necessary, but at least one meeting of the Council shall be held every year.
 
    (2) The Central Council shall meet at such time and place as the Chairman may think fit and shall observe such procedure in regard to the transaction of its business as may be prescribed.
 
6. Objects of the Central Council.—The objects of the Central Council shall be to promote and protect the rights of the consumers such as,—
 
(a) the right to be protected against the marketing of goods and services which are hazardous to life and property;
(b) the right to be informed about the quality, quantity, potency, purity, standard and price of goods or services, as the case may be so as to protect the consumer against unfair trade practices; 
(c) the right to be assured, wherever possible, access to a variety of goods and services at competitive prices; 
(d) the right to be heard and to be assured that consumer's interests will receive due consideration at appropriate forums; 
(e) the right to seek redressal against unfair trade practices or restrictive trade practices or unscrupulous exploitation of con​sumers; and
(f) the right to consumer education.
 
 1 7. The State Consumer Protection Councils.--( l ) The State Government shall by notification, establish with effect from such date as it may specify in such notification, a Council to be known as the Consumer Protection Council for..................... (hereinafter referred to as the State Council).
 
    (2) The State Council shall consist of the following members, namely:—
(a) the Minister incharge of consumer affairs in the State Government who shall be its Chairman;
          (b) such number of other official or non-official members representing such 

           interests as may be prescribed by the State Government.

          1(c)such number of other official or non-official members, not exceeding    

           ten, as may be nominated by the Central Government.
 (3) The State Council shall meet as and when necessary but not less than two meetings shall be held every year.
    (4) The State Council shall meet at such time and place as the Chairman may think fit and shall observe such procedure in regard to the transaction of its business as may be prescribed by the State Government.
 
8. Objects of the State Council.—The objects of every State Council shall be to promote and protect within the State the rights of the consumers laid down in clauses (a) to (f) of section 6.

1 8-A. The District Consumer Protection Council.-  (1) The State Government shall establish for every district, by notification, a council to be known as the District Consumer Protection Council with effect from such date as it may specify in such notification. 

(2) The District Consumer Protection Council (hereinafter referred to as the District Council) shall consists of the following members, namely:

(a) the Collector of the District( by whatever name called), who shall be its Chairman; and

(b) such number of other official or non-official members representing   

  such interests as may be prescribed by the State Government.

(3) The District council shall meet as when necessary but not less than two meetings shall be held every year. 

(4) The District Council shall meet such time and place within the district as the Chairman may think fit and shall observe such procure in regard to the transaction of its business as may be prescribed by the State government.

1 8- B. Objects of the District Council.- The object of every District council shall be to promote and protect within the district the rights of the consumes laid down in clauses(a) to (f) of Section 6. 

 
CHAPTER III
 
CONSUMER DISPUTES REDRESSAL AGENCIES
 
9. Establishment of Consumer Disputes Redressal Agencies. There shall be established for the purposes of this Act, the following agencies, namely:—
(a) a Consumer Disputes Redressal Forum to be known as the "District Forum" established by the State Government in each district of the State by notification:
      Provided that the State Government may, if it deems fit, establish more than one District Forum in a district.
(b) a Consumer Disputes Redressal Commission to be known as the "State Commission" established by the State Government in the State by notification; and
(c) a National Consumer Disputes Redressal Commission established by the Central Government by notification.
 
10. Composition of the District Forum.—(1) Each District Forum shall consist of,—
 
(a)     a person who is, or  has been, or is qualified to be a District Judge, who shall be its President;
 1(b) two other members, one of whom shall be a woman, who shall have the following qualifications, namely :

i) be not less than thirty-five years of age;

ii) possess a bachelor’s degree from a recognized University;

iii) be persons of ability, integrity and standing, and have adequate knowledge and experience of at least ten years in dealing with problems relating to economics, law, commerce, accountancy, industry, public affairs or administration:

Provided that a person shall be disqualified for appointment as a member if he –

(a) has been convicted and sentenced to imprisonment for an offence which, in the opinion of the State Government, involves moral turpitude; or

(b) is an undischarged insolvent ; or

(c) is of unsound mind and stands so declared by a competent Court; or

(d) has been removed or dismissed from the service of the Government or a body corporate owned or controlled by the Government; or

(e) has, in  the opinion of the State Government, such financial or other interest as is likely to affect prejudicially the discharge by him of his functions as a member; or 

(f) has such other disqualifications as may be prescribed by the State Government.]

    (1A) Every appointment under sub-section (I) shall be made by the State Government on the recommendation of a selection committee consisting of the following, namely:—
(i)   the President of the State Commission                    —Chairman. 
(ii)  Secretary, Law Department of the State                  —Member. 
(iii) Secretary incharge of the Department dealing with 
      consumer affairs in the State                                   —Member.
1[ Provided that where the President of the State Commission is, by reason of absence or otherwise , unable to act as Chairman of the Selection Committee, the State Government may refer the matter to the Chief Justice of the High Court for nominating a sitting Judge of that High Court to act  as Chairman.]

 
    1 [(2) Every member of the District Forum shall hold office for a term of five years or up to the age of sixty-five years, whichever is earlier:

Provided that a member shall be eligible for reappointment for another term of five years or up to the age of sixty-five years, whichever is earlier, subject to the condition that he fulfills the qualifications and other conditions for appointment mentioned in clause (b) of sub-section (1) and such reappointment is also made on the basis of the recommendations of the Selection Committee :


Provided further that a member may resign his office in writing under his hand addressed to the State Government and on such resignation being accepted, his office shall become vacant and may be filled by appointment of a person possessing any of the qualifications mentioned in sub-section (1) in 

relation to the category of the member who is required to be appointed under the provisions of sub-section (1-A) in place of the person who has resigned :


Provided also that a person appointed as the President or as a member, before the commencement of the Consumer Protection (Amendment) Act, 2002, shall continue to hold such office as President or member, as the case may be, till the completion of his term.]

    (3) The salary or honorarium and other allowances payable to, and the other terms and conditions of service of the members of the District Forum shall be such as may be prescribed by the State Government.
 1[ Provided that the appointment of a member on whole-time basis shall be made by the State Government on the recommendation of the President of the State Commission taking into consideration such factors as may be prescribed including the work load of the District Forum.]

 11. Jurisdiction of the District Forum.—(1) Subject to the other provisions of this Act, the District Forum shall have jurisdiction to entertain complaints where the value of the goods or services and the compensation, if any, claimed ''does not exceed rupees 1twenty lakhs.
    (2) A complaint shall be instituted in a District Forum within the local limits of whose jurisdiction,—
(a) the opposite party or each of the opposite parties, where there are more than one, at the time of the institution of the complaint, actually and voluntarily resides or carries on business or has a branch office or personally works for gain, or
(b) any of the opposite parties, where there are more than one, at the time of the institution of the complaint, actually and voluntarily resides, or carries on business or has a branch office, or personally works for gain, 

Provided that in such case either the permission of the District Forum is given, or the opposite parties who do not reside, or carry on business or have a branch office, or personally work for gain, as the case may be, acquiesce in such institution; or
(c) the cause of action, wholly or in part, arises.
 
1[12. Manner in which complaint shall be made – 1) A complaint in relation to any goods sold or delivered or agreed to be sold or delivered or any service provided or agreed to be provided may be filed with a District Forum by –

(a) the consumer to whom such goods are sold or delivered or agreed to be sold or delivered or such service provided or agreed to be provided;

(b) any recognized consumer association whether the consumer to whom the goods sold or delivered or agreed to be sold or delivered or service provided or agreed to be provided is a member of such association or not;

(c) one or more consumers, where there are numerous consumers having the same interest, with the permission of the District Forum , on behalf of, or for the benefit of, all consumers so interested; or

(d) the Central Government or the State Government, as the case may be, either in its individual capacity or as a representative of interests of the consumers in general. 

2) Every complaint filed under sub-section (1) shall be accompanied with such amount of fee and payable in such manner as may be prescribed. 

3) On receipt of a complaint made under sub-section (1) , the District Forum may, by order, allow the complaint to be proceeded with or rejected: 

Provided  that a complaint shall not be rejected under this sub-section unless an opportunity of being heard has been given to the complaint:

Provided further that the admissibility of the complaint shall ordinarily be  decided within twenty- one days from the date on which the complaint was received. 

4) Where a complaint is allowed to be proceeded with under sub-section (3) the District Forum may proceed with the complaint in the manner provided under this Act :


Provided that where a complaint has been admitted by the District Forum, it shall not be transferred to any other Court or Tribunal or any authority set up by or any other law for the time being in force.

Explanation -  For the purposes of this section, “recognized consumer association “ means any voluntary consumer association registered under the Companies Act, 1956 (1 of 1956) or any other law for the time being in force.]

13. 1[Procedure on admission of complaint.]—(1) The District Forum shall, on 1[admission] of a complaint, if it relates to any goods,—
1[(a) refer a copy of the admitted complaint, within twenty-one days from the date of its admission to the opposite party mentioned in the complaint directing him to give his version of the case within a period of thirty days or such extended period not exceeding fifteen days as may be granted by the District Forum;]

(b) where the opposite party on receipt of a complaint referred to him under clause (a) denies or disputes the allegations contained in the complaint, or omits or fails to take any action to represent his case within the time given by the District Forum, the District Forum shall proceed to settle the consumer dispute in the manner specified in clauses (c) to (g);
(c) where the complaint alleges a defect in the goods which cannot be determined without proper analysis or test of the goods, the District Forum shall obtain a sample of the goods from the complainant, seal it and authenticate it in the manner prescribed and refer the sample so sealed to the appropriate laboratory along with a direction that such laboratory make an analysis or test, whichever may be necessary, with a view to finding out whether such goods suffer from any defect alleged in the complaint or from any other defect and to report its findings thereon to the District Forum within a period of fifty-five days of the receipt of the reference or within such extended period as may be granted by the District Forum;
(d)  before any sample of the goods is referred to any appropriate laboratory under clause (c), the District Forum may require the complainant to deposit to the credit of the Forum such fees as may be specified, for payment to the appropriate laboratory for carry​ing out the necessary analysis or test in relation to the goods in question;
(e) the District Forum shall remit the amount deposited to its credit under clause (d) to the appropriate laboratory to enable it to carry out the analysis or test mentioned in clause (c) and on receipt of the report from the appropriate laboratory, the District Forum shall forward a copy of the report along with such remarks as the District Forum may feel appropriate to the opposite party;
(f)  if any of the parties disputes the correctness of the findings of the appropriate laboratory, or disputes the correctness of the meth​ods of analysis or test adopted by the appropriate laboratory, the District Forum shall require the opposite party or the complain​ant to submit in writing his objections in regard to the report made by the appropriate laboratory;
(g) the District Forum shall thereafter give a reasonable opportunity to the complainant as well as the opposite party of being heard as to the correctness or otherwise of the report made by the appro​priate laboratory and also as to the objection made in relation thereto under clause (/) and issue an appropriate order under section 14.
 
 (2) the District Forum shall, if the complaint 1[admitted] by it under section 12 relates to goods in respect of which the procedure specified in sub-section (1) cannot be followed, or if the complaint relates to any services,—
 
(a) refer a copy of such complaint to the opposite party directing him to give his version of the case within a period of thirty days or such extended period not exceeding fifteen days as may be granted by the District Forum;
(b) where the opposite party, on receipt of a copy of the complaint, referred to him under clause (a) denies or disputes the allegations contained in the complaint, or omits or fails to take any action to represent his case within the time given by the District Forum, the District Forum shall proceed to settle the consumer dispute,—
(i) on the basis of evidence brought to its notice by the complainant and the opposite party, where the opposite party denies or disputes the allegations contained in the complaint, or
(ii)1[ex parte] on the basis of evidence brought to its notice by the complainant where the opposite party omits or fails to take any action to represent his case within the time given by the Forum.
 
 1 [c) where the complainant fails to appear on the date of hearing before the District Forum, the District Forum may either dismiss the complaint for default or decide it on merits]

 (3) No proceedings complying with the procedure laid down in sub​sections 

(1 ) and (2) shall be called in question in any court on the ground that the principles of natural justice have not been complied with.
1 [(3-A) Every complaint shall be heard as expeditiously as possible and endeavour shall be made to decide the complaint within a period of three months from the date of receipt of notice by opposite party where the complaint does not require analysis or testing of commodities and within five months if it requires analysis or testing of commodities:

Provided that no adjournment shall be ordinarily granted by the District Forum unless sufficient cause is shown and the reasons for grant of adjournment have been recorded in writing by the Forum :

Provided further that the District Forum shall make such orders as to the costs occasioned by the adjournment as may be provided in the regulations made under this Act :

Provided also that in the event of a complaint being disposed of after the period so specified, the District Forum shall record in writing, the reasons for the same at the time of disposing of the said complaint.

(3-B) Where during the pendency of any proceeding before the District Forum , it appears to it necessary, it may pass such interim order as is just and proper in the facts and circumstances of the case.] 

    

 (4) For the purposes of this section, the District Forum shall have the same powers as are vested in a civil court under Code of Civil Procedure, 1908 while trying a suit in respect of the following matters, namely:—
 
(i) the summoning and enforcing the attendance of any defendant or witness and examining the witness on oath;
(ii) the discovery and production of any document or other material object producible as evidence;
(iii) the reception of evidence on affidavits;
(iv) the requisitioning of the report of the concerned analysis or test from the appropriate laboratory or from any other relevant source;
(v) issuing  of any commission for the examination of any witness, an
(vi) any other matter which may be prescribed.
 
    (5) Every proceeding before the District Forum shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228 of the Indian Code (45 of 1860), and the District Forum shall be deemed to be a civil court for the purposes of section 195, and Chapter XXVI of the Code of Criminal Procedure, 1973 (2 of 1974).
 
    (6)  Where the complainant is a consumer referred to in sub-clause (iv) of clause (b) of sub-section (1) of section 2, the provisions of rule 8 of Order I of the First Schedule to the Code of Civil Procedure, 1908 (5 of 1908) shall apply subject to the modification that every reference therein to a suit or decree shall be construed as a reference to a complaint or the order of the District Forum thereon.
 

1[(7) In the event of death of a complaint who is a consumer or of the opposite  party against whom the complaint has been filed, the provisions of Order XXII of the First Schedule to the Code of Civil Procedure , 1908 (5 of 1908) shall apply subject to the modification that every reference therein to the plaintiff and the defendant shall be construed as reference to a complainant or the opposite party, as the case may be.]

 14. Finding of the District Forum.—(1) If, after the proceeding conducted under section 13, the District Forum is satisfied that the goods complained against suffer from any of the defects specified in the complaint or that any of the allegations contained in the complaint about the services are proved, it shall issue an order to the opposite party directing him to do one or more of the following things, namely:—
 
(a) to remove the defect pointed out by the appropriate laboratory from the goods in question
(b) to replace the goods with new goods of similar description which shall be free from any defect;
(c) to return to the complainant the price, or, as the case may be, the charges paid by the complainant;
(d) to pay such amount as may be awarded by it as compensation to the consumer for any loss or injury suffered by the consumer due to the negligence of the opposite party.
1[ Provided that the District Forum shall have the power to grant punitive damages in such circumstances as it deems fit;]

(e)  to 1[ remove the defects in goods ] or deficiencies in the services in question;

 (f) to discontinue the unfair trade practice or the restrictive trade practice or not to repeat it;
(g) not to offer the hazardous goods for sale;
(h) to withdraw the hazardous goods from being offered for sale;
1 [(ha) to cease manufacture of hazardous goods and to desist from offering services which are hazardous in nature;

(hb) to pay such sum as may be determined by it, if it is of the opinion that loss or injury has been suffered by a large number of consumers who are not identifiable conveniently:

Provided that the minimum amount of sum so payable shall not be less than five per cent of the value of such defective goods sold or services provided, as the case may be, to such consumers:

Provided further that the amount  so obtained shall be credited in favour of such person and utilized in such manner as may be prescribed;

(hc)  to issue corrective advertisement to neutralize the effect of misleading advertisement at the cost of the opposite party responsible for issuing such misleading advertisement;]

(i) to provide for adequate costs to parties.]

(2) Every proceeding referred to in sub-section (1) shall be conducted by the President of the District Forum and at least one member thereof sitting together:
 

1[ Provided that where a member, for any reason, is unable to conduct a proceeding till it is completed, the President and the other member shall continue the proceeding from the stage at which it was last heard by the previous member]

 
 (2A) Every order made by the District Forum under sub-section (1) shall be signed by its President and the member or members who conducted the proceeding:
 
Provided that where the proceeding is conducted by the President and one member and they differ on any point or points, they shall state the point or points on which they differ and refer the same to the other member for hearing on such point or points and the opinion of the majority shall be the order of the District Forum.
     (3) Subject to the foregoing provisions, the procedure relating to the conduct of the meetings of the District Forum, its sittings and other matters shall be such as may be prescribed by the State Government.
 
 15. Appeal.—Any person aggrieved by an order made by the District Forum may prefer an appeal against such order to the State Commission within a period of thirty days from the date of the order, in such form and manner as may be prescribed:
 
 
Provided that the State Commission may entertain an appeal after the expiry of the said period of thirty days if it is satisfied that there was sufficient cause for not finding it within that period.
 

1[ Provided further that no appeal by a person, who is required to pay any amount in terms of an order of the District Forum, shall be entertained by the State Commission unless the appellant has deposited  in the prescribed manner fifty per cent of that amount or twenty-five thousand  rupees, whichever is less.]

 16. Composition of the State Commission.—(1) Each State Com​mission shall consist of—
(a) a person who is or has been a Judge of a High Court, appointed by the State Government, who shall be its President:
Provided that no appointment under this clause shall be made except after consultation with the Chief Justice of the High Court;

1 [(b) not less than two, and not more than such number of members, as may be prescribed , and one of whom shall be a woman, who shall have the following qualifications, namely : 

(i)      be not less than thirty-five years of age;

          (ii)      possess a bachelor’s degree from a recognized University; and

(iii) be persons of ability, integrity and standing, and have adequate knowledge and experience of at least ten years in dealing with problems relating to economics, law, commerce, accountancy, industry, public affairs or administration:

Provided that not more than fifty per cent of the members shall be from amongst persons having a judicial background.

Explanation -  For the purposes of this clause, the expression “persons having a judicial background” shall mean persons having knowledge and experience for at least a period of ten years as a Presiding Officer at the district level Court or any Tribunal at equivalent level :

Provided further that a person shall be disqualified for appointment as a member if he –

(a) has been convicted and sentenced to imprisonment for an offence which, in the opinion of the State Government, involves moral turpitude ; or

(b) is an undischarged insolvent; or 

(c) is of unsound mind and stands so declared by a competent Court; or

(d) has been removed or dismissed from the service of the Government or a body corporate owned or controlled by the Government; or

(e) has, in the opinion of the State Government, such financial or other interest as is likely to affect prejudicially the discharge by him of his functions as a member; or

(f) has such other disqualifications as may be prescribed by the State Government.]

1 [(1-A) Every appointment under sub-section (1) shall be made by the State Government on the recommendation of a Selection Committee consisting of the following members, namely –

(i)  President of The State Commission


Chairman

(ii)  Secretary of the Law Department of The State 
Member

(iii) Secretary-in-charge of the Department dealing

          with Consumer Affairs in the State


Member :

Provided that where the President of the State Commission is, by reason of absence or otherwise, unable to act as Chairman of the Selection Committee, the State Government may refer the matter to the Chief Justice of the High court for nominating  a sitting Judge of that High Court to act as Chairman.

(1-B) (i) The jurisdiction , powers and authority of the State Commission may be exercised by Benches thereof.

(ii) A Bench may be constituted by the President with one or more members as the President may deem fit.

(iii) If the members of a Bench differ in opinion on any point, the points shall be decided according to the opinion of the majority , if there is a majority, but if the members are equally divided, they shall state the point or points on which they differ, and make a reference to the President who shall either hear the point or points himself or refer the case for hearing on such point or points by one or more or the other members and such point or points shall be decided according to the opinion of the majority of the members who have heard the case, including those who first heard it.]
(2) The salary or honorarium and other allowances payable to, and the other terms and conditions of service of, the members of the State Commission shall be such as may be prescribed by the State Government.
1 [ Provided that the appointment of a member on whole-time basis shall be made by the State Government on the recommendation of the President of the State Commission taking into consideration such factors as may be prescribed including the work load of the State Commission.]

1 [ (3) Every member of the State Commission shall hold office for a term of five years or up to the age of sixty-seven years, whichever is earlier :

Provided that a member shall be eligible for reappointment for another term of five years or up to the age of sixty-seven years whichever is earlier, subject to the condition that he fulfills the qualifications and other conditions for appointment mentioned in clause (b) of sub-section (1) and such reappointment is made on the basis of the recommendations of the Selection Committee:

Provided further that a person appointed as a President of the State Commission shall also be eligible for reappointment in the manner provided in clause (a) of sub-section (1) of this Section:

Provided also that a member may resign his office in writing under his hand addressed to the State Government and on such resignation being accepted, his office shall become vacant and may be filled by appointment of a person possessing nay of the qualifications mentioned in sub-section (1) in relation to the category of the member who is required to be appointed under the provisions of sub-section (1-A) in place of the person who has resigned.

(4) Notwithstanding anything contained in sub-section (3),  a person appointed as the President or as a member, before the commencement of the Consumer Protection (Amendment)Act, 2002, shall continue to hold such office as President or member, as the case may be, till the completion of his term.]

17. Jurisdiction of the State Commission.— (1)Subject to the other provisions of this Act, the State Commission shall have jurisdiction—
 
(a) to entertain – 

(i) complaints where the value of the goods or services and compensation, if any, claimed 1 [ exceeds rupees twenty lakhs but does not exceed rupees one crore]; and 
(ii)  appeals against the orders of any District Forum within the State; and
 
(b) to call for the records and pass appropriate orders in any con​sumer dispute which is pending before or has been decided by any District Forum within the State, where it appears to the State Commission that such District Forum has exercised a jurisdiction not vested in it by law, or has failed to exercise a jurisdiction so vested or has acted in exercise of its jurisdiction illegally or with material irregularity.
1[(2) A complaint shall be instituted in a State Commission with the limits of whose jurisdiction –

(a) the opposite party or each of the opposite parties, where there are more than one, at the time of the institution of the complaint, actually and voluntarily resides or carries on business or has a branch office or personally works for gain; or

(b) any of the opposite parties, where there are more than one, at the time of the institution of the complaint, actually and voluntarily resides, or carries on business or has a branch office or personally works for gain, provided that in such case either the permission of the State Commission is given or the opposite parties who do not reside or carry on business or have a branch office or personally work for gain, as the case may be, acquiesce in such institution; or

(c) the cause of action, wholly or in part, arises.]

1[ 17-A Transfer of cases – On the application of the complainant or of its own motion, the State Commission may, at any stage of the proceedings, transfer any complaint pending before the District Forum to another District Forum within the State if the interest of justice so requires.

17-B. Circuit Benches – The State Commission shall ordinarily function in the State Capital but may perform its functions at such other place as the State Government may, in consultation with the State Commission, notify in the official Gazette, from time to time.]

 
18. Procedure applicable to State Commissions.—The provisions of Sections 12, 13 and 14 and the rules made there under for the disposal of complaints by the District Forum shall, with such modifications as may be necessary, be applicable to the disposal of disputes by the State Commission. 
 
l9. Appeals.—Any person aggrieved by an order made by the State Commission in exercise of its powers conferred by sub-clause (i) of clause (a) of section 17 may prefer an appeal against such order to the National Commission within a period of thirty days from the date of the order in such form and manner as may be prescribed:
 
Provided that the National Commission may entertain an appeal after the expiry of the said period of thirty days if it is satisfied that there was sufficient cause for not filing it within that period.
1 [ Provided further that no appeal by a person, who is required to pay any amount in terms of an order of the State Commission, shall be entertained by the National Commission unless the appellant has deposited in the prescribed manner fifty per cent of the amount or rupees thirty-five thousand , whichever is less.]

 
1[19-A Hearing of appeal – An appeal filed before the State Commission or the National Commission shall be heard as expeditiously as possible and an endeavour shall be made to finally dispose of the appeal within a period of ninety days from the date of its admission :

Provided that no adjournment shall be ordinarily granted by the State Commission or the National Commission, as the  case may be, unless sufficient cause is shown and the reasons for grant of adjournment have been recorded in writing by such Commission :

Provided further that the State Commission or the National Commission, as the case may be, shall make such orders as to the costs occasioned by the adjournment as may be provided in the regulations made under this Act :

Provided also that in the event of an appeal being disposed of after the period so specified, the State Commission or the National Commission, as the case may be, shall record in writing the reasons for the same at the time of disposing of the said appeal.]

20. Composition of the National Commission.—(1) The National Commission shall consist of—
 
(a) a person who is or has been a Judge of the Supreme Court, to be appointed by the Central Government, who shall be its President;
       

Provided that no appointment under this clause shall be made except after consultation with the Chief Justice of India;
1[(b) not less than four, and not more than such number of members, as may be prescribed, and one of whom shall be a woman, who shall have the following qualifications, namely :

i) be not less than thirty-five years of age;

ii) possess a bachelor’s degree from a recognized University; and

iii) be persons of ability, integrity and standing, and have adequate knowledge and experience of at least ten years in dealing with problems relating to economics, law, commerce, accountancy, industry, public affairs or administration: 

Provided that not more than fifty per cent of the members shall be from amongst persons having a judicial background.

Explanation – For the purposes of this clause, the expression “persons having a judicial background “ shall mean persons having knowledge and experience for at least a period of ten years as a Presiding Officer at the district level Court or any Tribunal at equivalent level :

Provided further that a person shall be  disqualified for appointment if he / she –

a) has been convicted and sentenced to imprisonment for an offence which, in the opinion of the Central Government, involves moral turpitude ; or

b) is an undischarged insolvent ; or

c) is of unsound mind and stands so declared by a competent Court; or

(d) has been removed or dismissed from the service of the Government or a body corporate owned or controlled by  the Government; or

(e) has, in the opinion of the Central Government, such financial or other interest as is likely to affect prejudicially the discharge by him of his functions as a member; or

(f) has such other disqualifications as may be prescribed by the Central Government :

Provided also that every appointment under this clause shall be made by the Central Government on the recommendation of a Selection Committee consisting of the following namely :

a) a person who is a judge of the Supreme Court, to be 

nominated by the Chief Justice of India


Chairman


    b)   the Secretary in the Department of Legal Affairs



in the Government of India




Member


   c)  Secretary of the Department dealing with

    
        consumer affairs in the Government of India

Member

1[(1-A)  (i) The jurisdiction, powers and authority of the National Commission may be exercised by Benches thereof.]

(ii)A Bench may be constituted by the President with one or more members as the President may deem fit.

(iii) If a members of a Bench differ in opinion on any  point, the points shall be decided according to the opinion of the majority, if there is a majority, but if the members are equally divided, they shall state the point or points on which they differ, and make a reference to the President who shall either hear the point or points himself or refer the case for hearing on such point or points by one or more or other members and such point or points shall be decided according to the opinion of the majority of the members who have heard the case, including those who first heard it.]   

 (2) The salary or honorarium and other allowances payable to and the other terms and conditions of service  of the members of the National Commission shall be such as may be prescribed by the Central Government.
 
1[(3) Every member of the National Commission shall hold office for a term of five years or up to the age of seventy years, whichever is earlier :

Provided that a member shall be eligible for reappointment for another term of five years or up to the age of seventy years, whichever is earlier, subject to the condition that he fulfills the qualifications and other conditions for appointment mentioned in clause (b) of sub-section (1) and such reappointment is made on  the basis of the recommendations of the Selection Committee :

Provided further that a person appointed as a President of the National Commission shall also be eligible for reappointment in the manner provided in clause (a) of sub-section (1) :

Provided also that a member may resign his office in writing under his hand addressed to the Central Government and on such resignation being accepted, his office shall become vacant and may be filled by appointment of a person possessing any of the qualifications mentioned in sub-section (1) in relations to the category of the member who is required to be appointed under the provisions of sub-section (1-A) in place of the person who has resigned.

(4) Notwithstanding anything contained in sub-section (3), a person appointed as the President or as a member, before the commencement of the Consumer Protection (Amendment) Act, 2002, shall continue to hold such office as President or member, as the case may be, till the completion of his term.]

21. Jurisdiction of the National Commission.—Subject to the other provisions of this Act, the National Commission shall have jurisdiction—
 
       (a) to entertain—
(i) complaints where the value of the goods or services and compensation, if any, claimed exceeds rupees 1[one crore ]; and
                 (ii) appeals against the orders of any State Commission; and 
(b)  to call for the records and pass appropriate orders in any con​sumer dispute which is pending before or has been decided by any State Commission where it appears to the National Commission that such State Commission has exercised a jurisdiction not vested in it by law, or has failed to exercise a jurisdiction so vested, or has acted in the exercise of its jurisdiction illegally or with material irregularity.
 
1 [22. Power and procedure applicable to the National Commission – (1) The provisions of Sections 12, 13 and 14 and the rules made thereunder for the disposal of complaints by the District Forum shall, with such modifications as may be considered necessary by the Commission, be applicable to the disposal of disputes by the National Commission.

(2) Without prejudice to the provisions contained in sub-section (1), the Ntaional Commission shall have the power to review any order made by it, when there is an error apparent on the face of record.]

1 [ 22-A Power to set aside ex parte  orders – Where an order is passed by the National Commission ex parte  against the opposite party or a complainant, as the case may be, the aggrieved party may apply to the Commission to set aside the said order in the interest of justice.

22-B Transfer of cases -  On the application of the complainant or of its own motion , the National Commission may, at any stage of the proceeding, in the interest of justice, transfer any complaint pending before the District Forum of one State to a District Forum of another State or before the State Commission to another State Commission.

22-C Circuit Benches -  The National Commission shall ordinarily function at New Delhi and perform its functions at such other place as the Central Government  may, in consultation with the National Commission, notify in the official Gazette, from time to time.

22-D Vacancy in the office of the President – When the office of the President of a District Forum, State Commission, or of the National Commission, as the case may be, is vacant or a person occupying such office is, by reason of absence or otherwise, unable to perform the duties of his office , these shall be performed by the senior-most member of the District Forum, the State Commission or of the National Commission, as the case may be :

Provided that where a retired Judge of a High Court is a member of the National Commission, such member or where the number of such members is more than one, the senior most person among such members, shall preside over the National Commission in the absence of President of that Commission ]

23. Appeal.—Any person, aggrieved by an order made by the National Commission in exercise of its powers conferred by sub-clause (i) of clause (a) of section 21, may prefer an appeal against such order of the Supreme Court within a period of thirty days from the date of the order:
 
Provided that the Supreme Court may entertain an appeal after the expiry of the said period of thirty days if it is satisfied that there was sufficient cause for not filing it within that period.
1[Provided further that no appeal by a person , who is required to pay any amount in terms of an order of the National Commission shall be entertained by the Supreme Court unless that person has deposited in the prescribed manner fifty per cent of that amount or rupees fifty thousand, whichever is less ]

 
24. Finality of orders.—Every order of a District Forum, the State Commission or the National Commission shall, if no appeal has been preferred against such order under the provisions of this Act, be final.
 
24A. Limitation period.-- (l) The District Forum, the State Commis​sion or the National Commission shall not admit a complaint unless it is filed within two years from the date on which the cause of action has arisen.
 
    (2) Notwithstanding anything contained in sub-section (1), a complaint may be entertained after the period specified in sub-section (l), if the complainant satisfies the District Forum, the State Commission or the National Commission, as the case may be, that he had sufficient cause for not filing the complaint within such period:
 
Provided that no such complaint shall be entertained unless the National Commission, the State Commission or the District Forum, as the case may be, records its reasons for condoning such delay.
 
 24B. Administrative control.—(1) The National Commission shall have administrative control over all the State Commissions in the following matters, namely:—
 
(i) calling for periodical return regarding the institution, disposal pendency of cases;
(ii) issuance of instructions regarding adoption of uniform pro​cedure in the hearing of matters, prior service of copies of documents produced by one party to the opposite parties, furnishing of English translation of judgments written in any language, speedy grant of copies of documents;
(iii) generally overseeing the functioning of the State Commis​sions or the District Fora to ensure that the objects and purposes of the Act are best served without in any way interfering with their quasi-judicial freedom.
 
     (2) The State Commission shall have administrative control over all the District Fora within its jurisdiction in all matters referred to in sub-section (1). 
 
1 [25 Enforcement of orders of the District Forum, the State Commission or the National Commission -  (1) Where an interim order made under this Act, is not complied with the District Forum or the State Commission or the National Commission, as the case may be , may order the property of the person, not complying with such order to be attached.

(2) No attachment made under sub-section (1) shall remain in force for more than three months at the end of which, if the non-compliance continues, the property attached may be sold and out of the proceeds thereof, the District Forum or the State Commission or the National Commission may ward such damages as it thinks fit to the complainant and shall pay the balance, if any, to the party entitled thereto.

(3) Where any amount is due from any person under an order made by a District Forum, State Commission or the National Commission, as the case may be, the person entitled to the amount may make an application to the District Forum, the State Commission or the National Commission, as the case may be, and such District Forum or the State Commission or the National Commission may issue a certificate for the said amount to the Collector of the District  (by whatever name called) and the Collector shall proceed to recover the amount in the same manner as arrears of land revenue.]

 26. Dismissal of frivolous or vexatious complaints.—Where a complaint instituted before the District Forum, the State Commission or the National Commission, as the case may be, is found to be frivolous or vexatious, it shall, for reasons to be recorded in writing, dismiss the complaint and make an order that the complainant shall pay to the opposite party such cost, not exceeding ten thousand rupees, as may be specified in the order 
 
 27. Penalties.— (1) Where a trader or a person against whom a complaint is made or the complainant fails or omits to comply with any order made by the District Forum, the State Commission or the National Commission, as the case may be, such trader or person or complainant shall be punishable with imprisonment for a term which shall not be less than one month but which may extend to three years, or with fine which shall not be less than two thousands rupees but which may extend to ten thousand rupees, or with both:
 
 1[(2) Notwithstanding anything contained in the Code of Criminal Procedure , 1973 (2 of 1974) the District Forum or the State Commission or the National Commission, as the case may be, shall have the power of a Judicial Magistrate of the First Class for the trial of offences under this Act, and on such conferment of powers, the District Forum or the State Commission or the National Commission , as the case may be, on whom the powers are so conferred, shall be deemed to be a Judicial Magistrate of the First Class for the purpose of the Code of Criminal Procedure , 1973.

(3) All offences under this Act may be tried summarily by the District Forum or the State Commission or the National Commission, as the case may be ]

 
CHAPTER IV
MISCELLANEOUS
 
 28.  Protection of action taken in good faith.—No suit, prosecution or other legal proceedings shall lie against the members of the District Forum, the State Commission or the National Commission or any officer or person acting under the direction of the District Forum, the State Commission or the National Commission for executing any order made by it or in respect of anything which is in good faith done or intended to be done by such member, officer or person under this Act or under any rule or order made thereunder
 

1 [28-A Service of notice , etc.  -  (1) All notices required by this Act to be served , shall be served in the manner hereinafter mentioned in sub-section (2).

(2) The service of notices may be made by delivering or transmitting a copy thereof by registered post acknowledgment due addressed to opposite party against whom complaint is made or to the complainant by speed post or by such courier service as are approved by the District Forum, the State Commission or the National Commission , as the case may be, or by any other means of transmission of documents  (including FAX message).

(3) When an acknowledgment or any other receipt purporting to be signed by the opposite party or his agent or by the complainant is received by the District Forum, the State Commission or the National Commission, as the case may be, or postal article containing the Notice is received back by such District Forum, State commission or the National Commission, with an endorsement purporting to have been made by a postal employee or by any person authorized by the courier service to the effect that the opposite party or his agent or complainant had refused to take delivery of the postal article containing the notice or had refused to accept the notice by any other means specified in sub-section (2) when tendered or transmitted to him, the District Forum or the State Commission or the National Commission, as the case may be, shall declare that the notice had been duly  served on the opposite party or to the complainant :

Provided that where the notice was properly addressed, prepaid and duly sent by registered post acknowledgment due, a declaration referred to in this sub-section shall be made notwithstanding the fact that the acknowledgment has been lost or mislaid, for any other reason, has not been received by the District Forum, the State Commission or the National Commission, as the case may be, within thirty days from the date of issue  of notice.

(4) All notice required to be served on an opposite party or to complainant shall be deemed to be sufficiently served, if addressed in the case of the opposite party to the place where business or profession is carried and in case of complainant, the place where such person actually and voluntarily resides.]

 29. Power to remove difficulties.—(l) If any difficulty arises in giving effect to the provisions of this Act, the (Central Government may, by order in the official Gazette, make such provisions not inconsistent with the provisions of this Act as appear to it to be necessary or expedient for removing the difficulty
 
 Provided that no such order shall be made after the expiry of a period of two years from the commencement of this Act
(2) Every order made under this section shall, as soon as may be after it is made be laid before each House of Parliament

1 [(3) If any difficulty arises in giving effect to the provisions of the Consumer Protection (Amendment) Act, 2002, the Central Government may, by order, do anything not inconsistent with such provisions for the purpose of removing the difficulty :

Provided that no such order shall be made after the expiry of a period of two years from the commencement of the Consumer Protection (Amendment ) Act, 2002.

(4) Every order made under sub-section (3) shall be laid before each House Parliament.]

 
 29A. Vacancies or defects in appointment not to invalidate orders.—No act or proceeding of the District Forum, the State Commission or the National Commission shall be invalid by reason only of the existence of any vacancy amongst its member or any defect in the constitution thereof.
 

1[30. Power to make rules – (1) The Central Government may, by notification make rules for carrying  out the provisions contained in clause (a) of sub-section (1) of Section 2, clause (b) of sub-section (2) of Section 4, sub-section (2) of Section 5, sub-section (2) of Section 12, clause (vi) of sub-section (4) of Section 13, clause (hb) of sub-section (1) of Section 14, Section 19, clause (b) of sub-section (1) and sub-section (2) of Section 20, Section 22 and Section 23 of this Act.

(2) The State Government may, by notification, make rules for carrying out the provisions contained in clause (b) of sub-section (2) and sub-section (4) of Section 7, clause (b) of sub-section (2) and sub-section (4) of Section 8-A, clause (b) of sub-section (1) and sub-section (3) of Section 10, clause (c) of sub-section (1) of Section 13, clause (hb) of sub-section (1) and sub-section (3) of Section14, Section 15 and clause (b) of sub-section (1) and sub-section (2) of Section 16 of this Act.]

1[30-A. Power of the National Commission to make Regulations -  (1) The National Commission may, with the previous approval of the Central Government, by notification, make Regulations not inconsistent with this Act to provide for all matters for which provision is necessary or expedient for the purpose of giving effect to the provisions of this Act.

(2) In particular  and without prejudice to the generality of the foregoing power, such Regulations may make provisions for the cost of adjournment of any proceeding before the District Forum , the State Commission or the National Commission, as the case may be, which a party may be ordered to pay.]

1[31. Rules and Regulations to be laid before each House of Parliament – (1) Every Rule and every Regulations made under this Act shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the Rule or Regulations or both Houses agree that the Rule or Regulation should not be made, the Rule or Regulation shall thereafter have effect only in such modified form or be of no effect , as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that Rule or Regulation.

(2) Every rule made by a State Government under this Act shall be laid, as soon as may be after it is made, before the State Legislature.]

 1. 2000 Amendment w.e.f. 15 –03 -2003

********************************

NDIA  
XTRAORDINARY
ART II — Section 1   
  The Carriers Act, 1865 
1ACT NO.3 OF 1865
[AS ON 1956]

Preamble.- 
WHEREAS it is expedient not only to enable common carriers to limit their liability for loss of or damage to property delivered to them to be carried but also to declare their liability for loss of or damage to such property occasioned by the negligence or criminal acts of themselves, their servants or agents; It is enacted as follows:- 
1.Short title.- This Act may be cited as the Carriers Act, 1865.

2.Interpretation-clause.- In this Act, unless there be something repugnant in the subject or context-

Common carrier.- "common carrier" denotes a person, other than the Government, engaged in the business of transporting for hire property from place to place, by land or inland navigation, for all persons indiscriminately:

Person.-  "person" includes any association for body of persons, whether incorporated or not.


3.Carriers not to be liable for loss of certain goods above one hundred rupees in value unless delivered as such.- No common carrier shall be liable for the loss of or damage to property delivered to him to be carried exceeding in value one hundred rupees and of the description contained in the Schedule to this Act, unless the person delivering such property to be carried, or some person duly authorized in that behalf, shall have expressly declared to such carrier or his agent the value and description thereof. 

4.For carrying such property payment may be required at rates fixed by carrier.- Every such carrier may require payment for the risk undertaken in carrying property exceeding in value one hundred rupees and of the description aforesaid, at such rate of charge as he may fix:

Proviso.- Provided that, to entitle such carrier to payment at a rate higher than his ordinary rate of charge, he shall have caused to be exhibited in the place where he carries on the business of receiving property to be carried, notice of the higher rate of charge required, printed or written in English and in the vernacular language of the country wherein he carries on such business.

5.The person entitled to recover in respect of property lost or damaged may also recover money paid for its carriage.- In case of the loss or damage to property exceeding in value one hundred rupees and of the description aforesaid, delivered to such carrier to be carried, when the value and description thereof shall have been declared and payment shall have been required in manner provided for by this Act, the person entitled to recover in respect of such loss or damage shall also be entitled to recover any money actually paid to such carrier in consideration of such risk as aforesaid.

6.In respect of what property liability of carrier not limited or affected by public notice. Carriers, with certain exceptions, may limit liability by special contract.- The liability of any common carrier for the loss of or damage to any property delivered to him to be carried, not being of the description contained in the Schedule to this Act, shall not be deemed to be limited or affected by any public notice; but any such carrier, not being the owner of a railroad or tramroad constructed under the provisions of {See now the Land-Acquisition Act, 1894 (1 of 1894), s.2} Act 22 of 1863 (to provide for taking land for works of public utility to be constructed by private persons or Companies and for regulating the construction and use of works on land so taken) may, by special contract, signed by the owner of such property so delivered as last aforesaid or by some person duly authorized in that behalf by such owner, limit his liability in respect of the same.



7.Liability of owner of railroad or tram road constructed under Act 22 of 1863, not limited by special contract. In what case owner of railroad or tram road answerable for loss or damage.- The liability of the owner of any railroad or tram road constructed under the provisions of the said Act 22 of 1863, for loss of or damage to any property delivered to him to be carried, not being of the description contained in the Schedule to this Act, shall not be deemed to be limited or affected by any special contract; but the owner of such railroad or tram road shall be liable for the loss of or damage to property delivered to him to be carried only when such loss or damage shall have been caused by negligence or a criminal act on his part or on that of his agents or servants. 

8.Common carrier liable for loss or damage caused by neglect or fraud of himself or his agent.- Notwithstanding anything hereinbefore contained, every common carrier shall be liable to the owner for loss of or damage to any property delivered to such carrier to be carried where such loss or damage shall have arisen from the  criminal act of the carrier or any of his agents or servants and shall also be liable to the owner for loss or damage to any such property other than property to which the provisions of section 3 apply and in respect of which the declaration required by that section has not been made, where such loss or damage has arisen from the negligence of the carrier or any of his agents or servants.



9.Plaintiffs, in suits for loss, damage, or non-delivery, not required to prove negligence or criminal act.- In any suit brought against a common carrier for the loss, damage or non-delivery of goods entrusted to him for carriage, it shall not be necessary for the plaintiff to prove that such loss, damage or non-delivery was owing to the negligence or criminal act of the carrier, his servants or agents.



10.Notice of loss or injury to be given within six months.- No suit shall be instituted against a common carrier for the loss of, or injury to, goods entrusted to him for carriage, unless notice in writing of the loss or injury has been given to him before the institution of the suit and within six months of the time when the loss or injury first came to the knowledge of the plaintiff.

11.State Government to add to the Schedule.- The State Government may, by notification in the Official Gazette, add to the list of articles contained in the Schedule to this Act, and the Schedule shall, on the issue of any such notification, be deemed to have been amended accordingly.



SCHEDULE

Gold and silver coin.



Gold and silver in a manufactured or un manufactured state.



Precious stones and pearls.



Jewellery.

Time-pieces of any description.



Trinkets.

Bills and hundis.



Currency notes of the Central Government, or notes of any Banks, or securities for payment of money, English or Foreign.



Stamps and stamped paper.



Maps, prints, and works of art.



Writings.

Title-deeds.

Gold or silver plate or plated articles.



Glass.

China.

Silk in a manufactured or un manufactured state, and whether wrought up or not wrought up with other materials.



Shawls and lace.



Cloths and tissues embroidered with the precious metals or of which such metals form part.



Articles of ivory, ebony or sandal wood.



Art pottery and all articles made of marble.



Furs.

Government securities.



Opium.

Coral.

Musk, I tr, Sandal wood oil, and other essential oils used in the preparation of its or other perfumes.



Musical and scientific instruments.



Feathers.

Narcotic preparations of hemp.



Crude India-rubber.



Jade, Jade-stone and amber.



Gooroochand or Gooroochandan.



Cinematograph films and apparatus.



 Platinum.

Iridium.

Palladium.

Radium and its preparations.



Tantalum.

Osmium.

Ruthenium.

Rhodium.

Agarwood.


********************************

 
 
THE COMPETITION ACT, 2002

No. 12 OF 2003

[13th January, 2003]

An Act to provide, keeping in view of the economic development of the country, for the establishment of a Commission to prevent practices having adverse effect on competition, to promote and sustain competition in markets, to protect the interests of consumers and to ensure freedom of trade carried on by other participants in markets, in India, and for matters connected therewith or incidental thereto.

Be it enacted by Parliament in the Fifty-third Year of the Republic of India as follows:—

CHAPTER I

PRELIMINARY

Short title, extent and commencement

1. 
(1) 
This Act may be called the Competition Act, 2002.

(2) 
It extends to the whole of India except the State of Jammu and Kashmir.

(3) 
It shall come into force on such date as the Central Government may, by notification in the Official Gazette, appoint:

Provided that different dates may be appointed for different provisions of this Act and any reference in any such provision to the commencement of this Act shall be construed as a reference to the coming into force of that provision.

Definitions

2. 
In this Act, unless the context otherwise requires,—

(a) 
"acquisition" means, directly or indirectly, acquiring or agreeing to acquire—

(i) 
shares, voting rights or assets of any enterprise; or

(ii) 
control over management or control over assets of any enterprise;

(b) 
"agreement" includes any arrangement or understanding or action in concert,—

(i) 
whether or not, such arrangement, understanding or action is formal or in writing; or

(ii) 
whether or not such arrangement, understanding or action is intended to be enforceable by legal proceedings;

(c) 
"cartel" includes an association of producers, sellers, distributors, traders or service providers who, by agreement amongst themselves, limit, control or attempt to control the production, distribution, sale or price of, or, trade in goods or provision of services;

(d) 
"Chairperson" means the Chairperson of the Commission appointed under sub-section (1) of section 8

(e) 
"Commission" means the Competition Commission of India established under sub-section (1) of section 7;

(f) 
"consumer" means any person who—

(i) 
buys any goods for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system of deferred payment when such use is made with the approval of such person, whether such purchase of goods is for resale or for any commercial purpose or for personal use;

(ii) 
hires or avails of any services for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any beneficiary of such services other than the person who hires or avails of the services for consideration paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the approval of the first-mentioned person whether such hiring or availing of services is for any commercial purpose or for personal use;

(g) 
"Director General" means the Director General appointed under sub-section (1) of section 16 and includes any Additional, Joint, Deputy or Assistant Directors General appointed under that section;

(h) 
"enterprise" means a person or a department of the Government, who or which is, or has been, engaged in any activity, relating to the production, storage, supply, distribution, acquisition or control of articles or goods, or the provision of services, of any kind, or in investment, or in the business of acquiring, holding, underwriting or dealing with shares, debentures or other securities of any other body corporate, either directly or through one or more of its units or divisions or subsidiaries, whether such unit or division or subsidiary is located at the same place where the enterprise is located or at a different place or at different places, but does not include any activity of the Government relatable to the sovereign functions of the Government including all activities carried on by the departments of the Central Government dealing with atomic energy, currency, defence and space.

Explanation - For the purposes of this clause,—

(a) 
"activity" includes profession or occupation;

(b) 
"article" includes a new article and "service" includes a new service;

(c) 
"unit" or "division", in relation to an enterprise, includes—

(i) 
a plant or factory established for the production, storage, supply, distribution, acquisition or control of any article or goods;

(ii) 
any branch or office established for the provision of any service;

(i) 
"goods" means goods as defined in the Sale of Goods Act, 1930 (8 of 1930) and includes—

(A) 
products manufactured, processed or mined;

(B) 
debentures, stocks and shares after allotment;

(C) 
in relation to goods supplied, distributed or controlled in India, goods imported into India;

(j) 
"Member" means a Member of the Commission appointed under sub-section (/) of section 8 and includes the Chairperson;

(k) 
"notification" means a notification published in the Official Gazette;

(l) 
"person" includes—

(i) 
an individual;

(ii) 
a Hindu undivided family;

(iii) 
a company;

(iv) 
a firm;

(v) 
an association of persons or a body of individuals, whether incorporated or not, in India or outside India;

(vi) 
any corporation established by or under any Central, State or Provincial Act or a Government company as defined in section 617 of the Companies Act, 1956 (1 of 1956);

(vii) 
any body corporate incorporated by or under the laws of a country outside India;

(viii) 
a co-operative society registered under any law relating to cooperative societies;

(ix) 
a local authority;

(x) 
every artificial juridical person, not falling within any of the preceding sub-clauses;

(m) 
"practice" includes any practice relating to the carrying on of any trade by a person or an enterprise;

(n) 
"prescribed" means prescribed by rules made under this Act;

(o) 
"price", in relation to the sale of any goods or to the performance of any services, includes every valuable consideration, whether direct or indirect, or deferred, and includes any consideration which in effect relates to the sale of any goods or to the performance of any services although ostensibly relating to any other matter or thing;

(p) 
"public financial institution" means a public financial institution specified under section 4A of the Companies Act, 1956 (1 of 1956) and includes a State Financial, Industrial or Investment Corporation;

(q) 
"regulations" means the regulations made by the Commission under section 64;

(r) 
"relevant market" means the market which may be determined by the Commission with reference to the relevant product market or the relevant geographic market or with reference to both the markets;

(s) 
"relevant geographic market" means a market comprising the area in which the conditions of competition for supply of goods or provision of services or demand of goods or services are distinctly homogenous and can be distinguished from the conditions prevailing in the neighbouring areas;

(t) 
"relevant product market" means a market comprising all those products or services which are regarded as interchangeable or substitutable by the consumer, by reason of characteristics of the products or services, their prices and intended use;

(u) 
"service" means service of any description which is made available to potential users and includes the provision of services in connection with business of any industrial or commercial matters such as banking, communication, education, financing, insurance, chit funds, real estate, transport, storage, material treatment, processing, supply of electrical or other energy, boarding, lodging, entertainment, amusement, construction, repair, conveying of news or information and advertising;

(v) 
"shares" means shares in the share capital of a company carrying voting rights and includes—

(i) 
any security which entitles the holder to receive shares with voting rights;

(ii) 
stock except where a distinction between stock and share is expressed or implied;

(w) 
"statutory authority" means any authority, board, corporation, council, institute, university or any other body corporate, established by or under any Central, State or Provincial Act for the purposes of regulating production or supply of goods or provision of any services or markets therefor or any matter connected therewith or incidental thereto;

(x) 
"trade" means any trade, business, industry, profession or occupation relating to the production, supply, distribution, storage or control of goods and includes the provision of any services;

(y) 
"turnover" includes value of sale of goods or services;

(z) 
words and expressions used but not defined in this Act and defined in the Companies Act, 1956 (1 of 1956) shall have the same meanings respectively assigned to them in that Act.

CHAPTER II

PROHIBITION OF CERTAIN AGREEMENTS, ABUSE OF DOMINANT

POSITION AND REGULATION OF COMBINATIONS

Prohibition of agreements

Anti competitive agreements

3. 
(1) 
No enterprise or association of enterprises or person or association of persons shall enter into any agreement in respect of production, supply, distribution, storage, acquisition or control of goods or provision of services, which causes or is likely to cause an appreciable adverse effect on competition within India.

(2) 
Any agreement entered into in contravention of the provisions contained in subsection (1) shall be void.

(3) 
Any agreement entered into between enterprises or associations of enterprises or persons or associations of persons or between any person and enterprise or practice carried on, or decision taken by, any association of enterprises or association of persons, including cartels, engaged in identical or similar trade of goods or provision of services, which—

(a) 
directly or indirectly determines purchase or sale prices;

(b) 
limits or controls production, supply, markets, technical development, investment or provision of services;

(c) 
shares the market or source of production or provision of services by way of allocation of geographical area of market, or type of goods or services, or number of customers in the market or any other similar way;

(d) 
directly or indirectly results in bid rigging or collusive bidding, 

shall be presumed to have an appreciable adverse effect on competition:

Provided that nothing contained in this sub-section shall apply to any agreement entered into by way of joint ventures if such agreement increases efficiency in production, supply, distribution, storage, acquisition or control of goods or provision of services.

Explanation.—For the purposes of this sub-section, "bid rigging" means any agreement, between enterprises or persons referred to in sub-section (3) engaged in identical or similar production or trading of goods or provision of services, which has the effect of eliminating or reducing competition for bids or adversely affecting or manipulating the process for bidding

(4) 
Any agreement amongst enterprises or persons at different stages or levels of the production chain in different markets, in respect of production, supply, distribution, storage, sale or price of, or trade in goods or provision of services, including—

(a) 
tie-in arrangement;

(b) 
exclusive supply agreement;

(c) 
exclusive distribution agreement;

(d) 
refusal to deal;

(e) 
resale price maintenance,

shall be an agreement in contravention of sub-section (1) if such agreement causes or is likely to cause an appreciable adverse effect on competition in India.

Explanation.—For the purposes of this sub-section,—

(a) 
"tie-in arrangement" includes any agreement requiring a purchaser of goods, as a condition of such purchase, to purchase some other goods;

(b) 
"exclusive supply agreement" includes any agreement restricting in any manner the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or any other person;

(c) 
"exclusive distribution agreement" includes any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal or sale of the goods;

(d) 
"refusal to deal" includes any agreement which restricts, or is likely to restrict, by any method the persons or classes of persons to whom goods are sold or from whom goods are bought;

(e) 
"resale price maintenance" includes any agreement to sell goods on condition that the prices to be charged on the resale by the purchaser shall be the prices stipulated by the seller unless it is clearly stated that prices lower than those prices may be charged.

(5) 
Nothing contained in this section shall restrict—

(i) 
the right of any person to restrain any infringement of, or to impose reasonable conditions, as may be necessary for protecting any of his rights which have been or may be conferred upon him under—

(a) 
the Copyright Act, 1957 (14 of 1957);

(b) 
the Patents Act, 1970 (39 of 1970);

(c) 
the Trade and Merchandise Marks Act, 1958 (43 of 1958) or the Trade Marks Act, 1999 (47 of 1999);

(d) 
the Geographical Indications of Goods (Registration and Protection) Act, 1999 (48 of 1999);

(e) 
the Designs Act, 2000 (16 of 2000);

(f) 
the Semi-conductor Integrated Circuits Layout-Design Act, 2000 (37 of 2000);

(ii) 
the right of any person to export goods from India to the extent to which the agreement relates exclusively to the production, supply, distribution or control of goods or provision of services for such export.

Prohibition of abuse of dominant position

Abuse of dominant position

4. 
(1) 
No enterprise shall abuse its dominant position.

(2) 
There shall be an abuse of dominant position under sub-section (1), if an enterprise.—-

(a) 
directly or indirectly, imposes unfair or discriminatory—

(i) 
condition in purchase or sale of goods or service; or

(ii) 
price in purchase or sale (including predatory price) of goods or service,

Explanation - For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of goods or service referred to in sub-clause (i) and unfair or discriminatory price in purchase or sale of goods (including predatory price) or service referred to in sub-clause (ii) shall not include such discriminatory condition or price which may be adopted to meet the competition; or

(b) 
limits or restricts—

(i) 
production of goods or provision of services or market therefore; or

(ii) 
technical or scientific development relating to goods or services to the prejudice of consumers; or

(c) 
indulges in practice or practices resulting in denial of market access; or

(d) 
makes conclusion of contracts subject to acceptance by other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts; or

(e) 
uses its dominant position in one relevant market to enter into, or protect, other relevant market.

Explanation - For the purposes of this section, the expression—

(a) 
"dominant position" means a position of strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to—

(i)
operate independently of competitive forces prevailing in the relevant market; or

(ii) 
affect its competitors or consumers or the relevant market in its favour;

(b) 
"predatory price" means the sale of goods or provision of services, at a. price which is below the cost, as may be determined by regulations, of production of the goods or provision of services, with a view to reduce competition or eliminate the competitors.

Regulation of combinations

Combination

5. 
The acquisition of one or more enterprises by one or more persons or merger or amalgamation of enterprises shall be a combination of such enterprises and persons or enterprises, if—

(a) 
any acquisition where—

(i) 
the parties to the acquisition, being the acquirer and the enterprise, whose control, shares, voting rights or assets have been acquired or are being acquired jointly have,—

(A) 
either, in India, the assets of the value of more than rupees one thousand crores or turnover more than rupees three thousand crores; or

(B) 
in India or outside India, in aggregate, the assets of the value of more than five hundred million US dollars or turnover more than fifteen hundred million US dollars; or

(ii) 
the group, to which the enterprise whose control, shares, assets or voting rights have been acquired or are being acquired, would belong after the acquisition, jointly have or would jointly have,—

(A) 
either in India, the assets of the value of more than rupees four thousand crores or turnover more than rupees twelve thousand crores; or

(B) 
in India or outside India, in aggregate, the assets of the value of more than two billion US dollars or turnover more than six billion US dollars; or

(b) 
acquiring of control by a person over an enterprise when such person has already direct or indirect control over another enterprise engaged in production, distribution or trading of a similar or identical or substitutable goods or provision of a similar or identical or substitutable service, if—

(i) 
the enterprise over which control has been acquired along with the enterprise over which the acquirer already has direct or indirect control jointly have,—

(A) 
either in India, the assets of the value of more than rupees one thousand crores or turnover more than rupees three thousand crores; or

(B) 
in India or outside India, in aggregate, the assets of the value of more than five hundred million US dollars or turnover more than fifteen hundred million US dollars; or

(ii) 
the group, to which enterprise whose control has been acquired, or is being acquired, would belong after the acquisition, jointly have or would jointly have,—

(A) 
either in India, the assets of the value of more than rupees four thousand crores or turnover more than rupees twelve thousand crores; or

(B) 
in India or outside India, in aggregate, the assets of the value of more than two billion US dollars or turnover more than six billion US dollars; or

(c) 
any merger or amalgamation in which—

(i) 
the enterprise remaining after merger or the enterprise created as a result of the amalgamation, as the case may be, have,—

(A) 
either in India, the assets of the value of more than rupees one thousand crores or turnover more than rupees, three thousand crores; or

(B) 
in India or outside India, in aggregate, the assets of the value of more than five hundred million US dollars or turnover more than fifteen hundred million US dollars; or

(ii) 
the group, to which the enterprise remaining after the merger or the enterprise created as a result of the amalgamation, would belong after the merger or the amalgamation, as the case may be, have or would have,—

(A) 
either in India, the assets of the value of more than rupees four-thousand crores or turnover more than rupees twelve thousand crores; or

(B) 
in India or outside India, the assets of the value of more than two billion US dollars or turnover more than six billion US dollars.

Explanation - For the purposes of this section,—

(a) 
"control" includes controlling the affairs or management by—

(i) 
one or more enterprises, either jointly or singly, over another enterprise or group;

(ii) 
one or more groups, either jointly or singly, over another group or enterprise;

(b) 
"group" means two or more enterprises which, directly or indirectly, are in a position to —

(i) 
exercise twenty-six per cent. or more of the voting rights in the other enterprise; or

(ii) 
appoint more than fifty percent, of the members of the board of directors in the other enterprise; or

(iii) 
control the management or affairs of the other enterprise;

(c) 
the value of assets shall be determined by taking the book value of the assets as shown, in the audited books of account of the enterprise, in the financial year immediately preceding the financial year in which the date of proposed merger falls, as reduced by any depreciation, and the value of assets shall include the brand value, value of goodwill, or value of copyright, patent, permitted use, collective mark, registered proprietor, registered trade mark, registered user, homonymous geographical indication, geographical indications, design or layout-design or similar other commercial rights, if any, referred to in sub-section (5) of section 3.

Regulation of combinations

6. 
(1) 
No person or enterprise shall enter into a combination which causes or is likely to cause an appreciable adverse effect on competition within the relevant market in India and such a combination shall be void.

(2) 
Subject to the provisions contained in sub-section (1), any person or enterprise, who or which proposes to enter into a combination, may, at his or its option, give notice to the Commission, in the form as may be specified, and the fee which may be determined, by regulations, disclosing the details of the proposed combination, within seven days of—

(a) 
approval of the proposal relating to merger or amalgamation, referred to in clause (c) of section 5, by the board of directors of the enterprises concerned with such merger or amalgamation, as the case may be;

(b) 
execution of any agreement or other document for acquisition referred to in clause (a) of section 5 or acquiring of control referred to in clause (h) of that section.

(3) 
The Commission shall, after receipt of notice under sub-section (2), deal with such notice in accordance with the provisions contained in sections 29, 30 and 31.

(4) 
The provisions of this section shall not apply to share subscription or financing facility or any acquisition, by a public financial institution, foreign institutional investor, bank or venture capital fund, pursuant to any covenant of a loan agreement or investment agreement.

(5) 
The public financial institution, foreign institutional investor, bank or venture capital fund, referred to in sub-section (4\ shall, within seven days from the date of the acquisition, file, in the form as may be specified by regulations, with the Commission the details of the acquisition including the details of control, the circumstances for exercise of such control and the consequences of default arising out of such loan agreement or investment agreement, as the case may be.

Explanation - For the purposes of this section, the expression—

(a) 
"foreign institutional investor" has the same meaning as assigned to it in clause (a) of the Explanation to section 115AD of the Income-tax Act, 1961(43 of 1961);

(b) 
"venture capital fund" has the same meaning as assigned to it in clause (b) of the Explanation to clause (23 FB) of section 10 of the Income-tax Act, 1961(43 of 1961).
CHAPTER III

COMPETITION COMMISSION OF INDIA

Establishment of Commission

7. 
(1) 
With effect from such date as the Central Government may, by notification, appoint, there shall be established, for the purposes of this Act, a Commission to be called the "Competition Commission of India".

(2) 
The Commission shall be a body corporate by the name aforesaid having perpetual succession and a common seal with power, subject to the provisions of this Act, to acquire, hold and dispose of property, both movable and immovable, and to contract and shall, by the said name, sue or be sued,

(3) 
The head office of the Commission shall be at such place as the Central Government may decide from time to time.

(4) 
The Commission may establish offices at other places in India.

Composition of Commission

8. 
(1) 
The Commission shall consist of a Chairperson and not less than two and not more than ten other Members to be appointed by the Central Government:

Provided that the Central Government shall appoint the Chairperson and a Member during the first year of the establishment of the Commission.

(2) 
The Chairperson and every other Member shall be a person of ability, integrity and standing and who, has been, or is qualified to be, a judge of a High Court; or, has special knowledge of, and professional experience of not less than fifteen years in international trade, economics, business, commerce, law, finance, accountancy, management, industry, public affairs, administration or in any other matter which, in the opinion of the Central Government, may be useful to the Commission.

(3) 
The Chairperson and other Members shall be whole-time Members.

Selection of Chairperson and other Members

9. 
The Chairperson and other Members shall be selected in the manner as may be prescribed.

Term of office of Chairperson and other Members

10. 
(1) 
The Chairperson and every other Member shall hold office as such for a term of five years from the date on which he enters upon his office and shall be eligible for re-appointment:

Provided that no Chairperson or other Member shall hold office as such after he has attained,—

(a) 
in the case of the Chairperson, the age of sixty-seven years;

(b) 
in the case of any other Member, the age of sixty-five years.

(2) 
A vacancy caused by the resignation or removal of the Chairperson or any other Member under section 11 or by death or otherwise shall be filled by fresh appointment in accordance with the provisions of sections 8 and 9.

(3) 
The Chairperson and every other Member shall, before entering upon his office, make and subscribe to an oath of office and of secrecy in such form, manner and before such authority, as may be prescribed.

(4) 
In the event of the occurrence of a vacancy in the office of the Chairperson by reason of his death, resignation or otherwise, the senior-most Member shall act as the Chairperson, until the date on which a new Chairperson, appointed in accordance with the provisions of this Act to fill such vacancy, enters upon his office.

(5) 
When the Chairperson is unable to discharge his functions owing to absence, illness or any other cause, the senior-most Member shall discharge the functions of the Chairperson until the date on which the Chairperson resumes the charge of his functions.

Resignation, removal and suspension of Chairperson and other members

11. 
(1) 
The Chairperson or any other Member may, by notice in writing under his hand addressed to the Central Government, resign his office:

Provided that the Chairperson or a Member shall, unless he is permitted by the Central Government to relinquish his office sooner, continue to hold office until the expiry of three months from the date of receipt of such notice or until a person duly appointed as his successor enters upon his office or until the expiry of his term of office, whichever is the earliest.

(2) 
Notwithstanding anything contained in sub-section (1), the Central Government may, by order, remove the Chairperson or any other Member from his office if such Chairperson or Member, as the case may be,—

(a) 
is, or at any time has been, adjudged as an insolvent; or

(b) 
has engaged at any time, during his term of office, in any paid employment, or

(c) 
has been convicted of an offence which, in the opinion of the Central Government, involves moral turpitude; or

(d) 
has acquired such financial or other interest as is likely to affect prejudicially his functions as a Member; or

(e) 
has so abused his position as to render his continuance in office prejudicial to the public interest; or

(f) 
has become physically or mentally incapable of acting as a Member.

(3) 
Notwithstanding anything contained in sub-section (2), no Member shall be removed from his office on the ground specified in clause (d) or clause (e) of that subsection unless the Supreme Court, on a reference being made to it in this behalf by the Central Government, has, on an inquiry, held by it in accordance with such procedure as may be prescribed in this behalf by the Supreme Court, reported that the Member, ought on such ground or grounds to be removed.

Restriction on employment of Chairperson and other Members in certain cases

12. 
The Chairperson and other Members shall not, for a period of one year from the ' date on which they cease to hold office, accept any employment in, or connected with the management or administration of, any enterprise which has been a party to a proceeding before the Commission under this Act:

Provided that nothing contained in this section shall apply to any employment under the Central Government or a State Government or local authority or in any statutory authority or any corporation established by or under any Central, State or Provincial Act or a Government company as defined in section 617 of the Companies Act, 1956 (1 of 1956).

Financial and administrative powers of Member Administration

13. 
The Central Government shall designate any Member as Member Administration who shall exercise such financial and administrative powers as may be vested in him under the rules made by the Central Government:

Provided that the Member Administration shall have authority to delegate such of his financial and administrative powers as he may think fit to any other officer of the Commission subject to the condition that such officer shall, while exercising such delegated powers continue to act under the direction, superintendence and control of the Member Administration.

Salary and allowances and other terms and conditions of service of Chairperson and other Members

14. 
(1) 
The salary, and the other terms and conditions of service, of the Chairperson and other Members, including traveling expenses, house rent allowance and conveyance facilities, sumptuary allowance and medical facilities shall be such as may be prescribed.

(2) 
The salary, allowances and other terms and conditions of service of the Chairperson or a Member shall not be varied to his disadvantage after appointment.

Vacancy, etc. not to invalidate proceedings of Commission

15. 
No act or proceeding of the Commission shall be invalid merely by reason of—

 
(a) 
any vacancy in, or any defect in the constitution of, the Commission; or

(b) 
any defect in the appointment of a person acting as a Chairperson or as a Member; or

(c) 
any irregularity in the procedure of the Commission not affecting the merits of the case.

Appointment of Director General, etc.

16. 
(1) 
The Central Government may, by notification, appoint a Director General and as many Additional, Joint, Deputy or Assistant Directors General or such other advisers, consultants or officers, as it may think fit, for the purposes of assisting the Commission in conducting inquiry into contravention of any of the provisions of this Act and for the conduct of cases before the Commission and for performing such other functions as are, or may be, provided by or under this Act

(2) 
Every Additional, Joint, Deputy and Assistant Directors General or such other advisers, consultants and officers, shall exercise his powers, and discharge his functions, subject to the general control, supervision and direction of the Director General.

(3) 
The salary, allowances and other terms and conditions of service of the Director General and Additional, Joint, Deputy and Assistant Directors General or such other advisers, consultants or officers, shall be such as may be prescribed.

(4) 
The Director General and Additional, Joint, Deputy and Assistant Directors General or such other advisers, consultants or officers shall be appointed from amongst persons of integrity and outstanding ability and who have experience in investigation, and knowledge of .accountancy, management, business, public administration, international trade, law or economics and such other qualifications as may be prescribed.

Registrar and officers and other employees of Commission

17. 
(1) 
The Commission may appoint a Registrar and such officers and other employees as it considers necessary for the efficient performance of its functions under this Act.

(2) 
The salaries and allowances payable to and other terms and conditions of service of the Registrar and officers and other employees of the Commission and the number of such officers and other employees shall be such as may be prescribed.

CHAPTER IV

DUTIES, POWERS AND FUNCTIONS OF COMMISSION

Duties of Commission

18. 
Subject to the provisions of this Act, it shall be the duty of the Commission to eliminate practices having adverse effect on competition, promote and sustain competition, protect the interests of consumers and ensure freedom of trade carried on by other participants, in markets in India:

Provided that the Commission may, for the purpose of discharging its duties or performing its functions under this Act, enter into any memorandum or arrangement with the prior approval of the Central Government, with any agency of any foreign country.

Inquiry into certain agreements and dominant position of enterprise

19. 
(1) 
The Commission may inquire into any alleged contravention of the provisions contained in subsection (1) of section 3 or sub-section (1) of section 4 either on its own motion or on—

(a) 
receipt of a complaint, accompanied by such fee as may be determined by regulations, from any person, consumer or their association or trade association; or

(b) 
a reference made to it by the Central Government or a State Government or a statutory authority.

(2) 
Without prejudice to the provisions contained in sub-section (1), the powers and functions of the Commission shall include the powers and functions specified in sub-sections (3) to (7).

(3) 
The Commission shall, while determining whether an agreement has an appreciable adverse effect on competition under section 3, have due regard to all or any of the following factors, namely:—

(a) 
creation of barriers to new entrants in the market;

(b) 
driving existing competitors out of the market;

(c) 
foreclosure of competition by hindering entry into the market;

(d) 
accrual of benefits to consumers;

(e) 
improvements in production or distribution of goods or provision of services;

(f) 
promotion of technical, scientific and economic development by means of production or distribution of goods or provision of services.

(4) 
The Commission shall, while inquiring whether an enterprise enjoys a dominant position or not under section 4, have due regard to all or any of the following factors, namely:—

(a) 
market share of the enterprise;

(b) 
size and resources of the enterprise;

(c) 
size and importance of the competitors;

(d) 
economic power of the enterprise including commercial advantages over competitors;

(e) 
vertical integration of the enterprises or sale or service network of such enterprises;

(f) 
dependence of consumers on the enterprise;

(g) 
monopoly or dominant position whether acquired as a result of any statute or by virtue of being a Government company or a public sector undertaking or otherwise;

(h) 
entry barriers including barriers such as regulatory barriers, financial risk, high capital cost of entry, marketing entry barriers, technical entry barriers, economies of scale, high cost of substitutable goods or service for consumers;

(i) 
countervailing buying power;

(j) 
market structure and size of market;

(k) 
social obligations and social costs;

(l) 
relative advantage, by way of the contribution to the economic development, by the enterprise enjoying a dominant position having or likely to have an appreciable adverse effect on competition;

(m) 
any other factor which the Commission may consider relevant for the inquiry.

(5) 
For determining whether a market constitutes a "relevant market" for the purposes of this Act, the Commission shall have due regard to the "relevant geographic market'' and "relevant product market".

(6) 
The Commission shall, while determining the "relevant geographic market", have due regard to all or any of the following factors, namely:—

(a) 
regulatory trade barriers;

(b) 
local specification requirements;

(c) 
national procurement policies;

(d) 
adequate distribution facilities;

(e) 
transport costs;

(f) 
language;

(g) 
consumer preferences;

(h) 
need for secure or regular supplies or rapid after-sales services.

(7) 
The Commission shall, while determining the "relevant product market", have due regard to all or any of the following factors, namely:—

(a) 
physical characteristics or end-use of goods;

(b) 
price of goods or service;

(c) 
consumer preferences;

(d) 
exclusion of in-house production;

(e) 
existence of specialised producers;

(f) 
classification of industrial products.

Inquiry into combination by Commission

20. 
(1) 
The Commission may, upon its own knowledge or information relating to acquisition referred to in clause (a) of section 5 or acquiring of control referred to in clause (b) of section 5 or merger or amalgamation referred to in clause (c) of that section, inquire into whether such a combination has caused or is likely to cause an appreciable adverse effect on competition in India:

Provided that the Commission shall not initiate any inquiry under this sub-section after the expiry of one year from the date on which such combination has taken effect.

(2) 
The Commission shall, on receipt of a notice under sub-section (2) of section 6 or upon receipt of a reference under sub-section (1) of section 21, inquire whether a combination referred to in that notice or reference has caused or is likely to cause an appreciable adverse effect on competition in India.

(3) 
Notwithstanding anything contained in section 5, the Central Government shall, on the expiry of a period of two years from the date of commencement of this Act and thereafter every two years, in consultation with the Commission, by notification, enhance or reduce, on the basis of the wholesale price index or fluctuations in exchange rate of rupee or foreign currencies, the value of assets or the value of turnover, for the purposes of that section.

(4) 
For the purposes of determining whether a combination would have the effect of or is likely to have an appreciable adverse effect on competition in the relevant market, the Commission shall have due regard to all or any of the following factors, namely:—

(a) 
actual and potential level of competition through imports in the market;

(b) 
extent of barriers to entry into the market;

(c) 
level of combination in the market;

(d) 
degree of countervailing power in the market;

(e) 
likelihood that the combination would result in the parties to the combination being able to significantly and sustainably increase prices or profit margins;

(f) 
extent of effective competition likely to sustain in a market;

(g) 
extent to which substitutes are available or arc likely to be available in the market;

(h) 
market share, in the relevant market, of the persons or enterprise in a combination, individually and as a combination;

(i) 
likelihood that the combination would result in the removal of a vigorous and effective competitor or competitors in the market;

(j) 
nature and extent of vertical integration in the market;

(k) 
possibility of a failing business;

(l) 
nature and extent of innovation;

(m) 
relative advantage, by way of the contribution to the economic development, by any combination having or likely to have appreciable adverse effect on competition;

(n) 
whether the benefits of the combination outweigh the adverse impact of the combination, if any.

Reference by statutory authority

21. 
(1) 
Where in the course of a proceeding before any statutory authority an issue is raised by any party that any decision which such statutory authority has taken or proposes to take. is or would be, contrary to any of the provisions of this Act, then such statutory authority may make a reference in respect of such issue to the Commission.

(2) 
On receipt of a reference under sub-section (1), the Commission shall, after hearing the parties to the proceedings, give its opinion to such statutory authority which shall thereafter pass such order on the issues referred to in that sub-section as it deems fit:

Provided that the Commission shall give its opinion under this section within sixty days of receipt of such reference.

Benches of Commission

22. 
(1) 
The jurisdiction, powers and authority of the Commission may be exercised by Benches thereof.

(2) 
The Benches shall be constituted by the Chairperson and each Bench shall consist of not less than two Members.

(3) 
Every Bench shall consist of at least one Judicial Member.

Explanation - For the purposes of this sub-section, "Judicial Member" means a Member who is, or has been, or is qualified to be, a Judge of a High Court.

(4) 
The Bench over which the Chairperson presides shall be the Principal Bench and the other Benches shall be known as the Additional Benches.

(5) 
There shall be constituted by the Chairperson one or more Benches to be called the Mergers Bench or Mergers Benches, as the case may be, exclusively to deal with matters referred to in sections 5 and 6.

(6) 
The places at which the Principal Bench, other Additional Bench or Mergers Bench shall ordinarily sit, shall be such as the Central Government may, by notification, specify.

Distribution of business of Commission amongst Benches

23. 
(1) 
Where any Benches are constituted, the Chairperson may, from time to time, by order, make provisions as to the distribution of the business of the Commission amongst the Benches and specify the matters, which may be dealt with by each Bench.

(2) 
If any question arises as to whether any matter falls within the purview of the business allocated to a Bench, the decision of the Chairperson thereon shall be final.

(3) 
The Chairperson may—

(i) 
transfer a Member from one Bench to another Bench; or

(ii) 
authorise the Members of one Bench to discharge also the functions of the Members of other Bench:

Provided that the Chairperson shall transfer, with the prior approval of the Central Government, a Member from one Bench situated in one city to another Bench situated in another city.

(4) 
The Chairperson may, for the purpose of securing that any case or matter which, having regard to the nature of the questions involved, requires or is required in his opinion or under the rules made by the Central Government in this behalf, to be decided by a Bench composed of more than two Members, issue such general or special orders as he may deem fit.

Procedure for deciding a case where Members of a Bench differ in opinion

24. 
If the Members of a Bench differ in opinion on any point, they shall state the point or points on which they differ, and make a reference to the Chairperson who shall either hear the point or points himself or refer the case for hearing on such point or points by one or more of the other Members and such point or points shall be decided according to the opinion of the majority of the Members who have heard the case, including those who first heard it.

Jurisdiction of Bench

25. 
An inquiry shall be initiated or a complaint be instituted or a reference be made under this Act before a Bench within the local limits of whose jurisdiction—

(a) 
the respondent, or each of the respondents, where there are more than one, at the time of the initiation of inquiry or institution of the complaint or making of reference, as the case may be, actually and voluntarily resides, or carries on business, or personally works for gain; or

(b) 
any of the respondents, where there are more than one, at the time of the initiation of the inquiry or institution of complaint or making of reference, as the case may be, actually and voluntarily resides or carries on business or personally works for gain provided that in such case either the leave of the Bench is given, or the respondents who do not reside, or carry on business, or personally work for gain, as aforesaid, acquiesce in such institution; or

(c) 
the cause of action, wholly or in part, arises.

Explanation - A respondent, being a person referred to in sub-clause (iii) or sub-clause (vi) or sub-clause (vii) or sub-clause (viii) of clause (l) of section 2, shall be deemed to carry on business at its sole or principal place of business in India or at its registered office in India or where it has also a subordinate office at such place.

Procedure for inquiry on complaints under Section 19

26. 
(1) 
On receipt of a complaint or a reference from the Central Government or a State Government or a statutory authority or on its own knowledge or information, under section 19, if the Commission is of the opinion that there exists a prima facie case, it shall direct the Director General to cause an investigation to be made into the matter.

(2) 
The Director General shall, on receipt of direction under sub-section (1), submit a report on his findings within such period as may be specified by the Commission.

(3) 
Where on receipt of a complaint under clause (a) of sub-section (1) of section 19, the Commission is of the opinion that there exists no prima facie case, it shall dismiss the complaint and may pass such orders as it deems fit, including imposition of costs, if necessary.

(4) 
The Commission shall forward a copy of the report referred to in sub-section (2) to the parties concerned or to the Central Government or the State Government or the statutory authority, as the case may be.

(5) 
If the report of the Director General relates on a complaint and such report recommends that there is no contravention of any of the provisions of this Act, the complainant shall be given an opportunity to rebut the findings of the Director General.

(6) 
If, after hearing the complainant, the Commission agrees with the recommendation of the Director General, it shall dismiss the complaint.

(7) 
If, after hearing the complainant, the Commission is of the opinion that further inquiry is called for, it shall direct the complainant to proceed with the complaint.

(8) 
If the report of the Director General relates on a reference made under sub-section (l) and such report recommends that there is no contravention of the pro visions of this Act, the Commission shall invite comments of the Central Government or the State Government or the statutory authority, as the case may be, on such report and on receipt of such comments, the Commission shall return the reference if there is no prima facie case or proceed with the reference as a complaint if there is a prima facie case.

(9) 
If the report of the Director General referred to in sub-section (2) recommends that there is contravention of any of the provisions of this Act, and the Commission is of the opinion that further inquiry is called for, it shall inquire into such contravention in accordance with the provisions of this Act.

Orders by Commission after inquiry into agreements or abuse of dominant position

27. 
Where after inquiry the Commission finds that any agreement referred to in section 3 or action of an enterprise in a dominant position, is in contravention of section 3 or section 4, as the case may be, it may pass all or any of the following orders, namely:—

(a) 
direct any enterprise or association of enterprises or person or association of persons, as the case may be, involved in such agreement, or abuse of dominant position, to discontinue and not to re-enter such agreement or discontinue such abuse of dominant position, as the case may be;

(b) 
impose such penalty, as it may deem fit which shall be not more than ten per cent. of the average of the turnover for the last three preceding financial years, upon each of such person or enterprises which are parties to such agreements or abuse:

Provided that in case any agreement referred to in section 3 has been entered into by any cartel, the Commission shall impose upon each producer, seller, distributor, trader or service provider included in that cartel, a penalty equivalent to three times of the amount of profits made out of such agreement by the cartel or ten per cent. of the average of the turnover of the cartel for the last preceding three financial years, whichever is higher;

(c) 
award compensation to parties in accordance with the provisions contained in section 34;

(d) 
direct that the agreements shall stand modified to the extent and in the manner as may be specified in the order by the Commission;

(e) 
direct the enterprises concerned to abide by such other orders as the Commission may pass and comply with the directions, including payment of costs, if any:

(f) 
recommend to the Central Government for the division of an enterprise enjoying dominant position;

(g) 
pass such oilier order as it may deem fit.

Division of enterprise enjoying dominant position

28 
(1) 
The Central Government, on recommendation under clause (f) of section 27, may, notwithstanding anything contained in any other law for the time being in force, by order in writing, direct division of an enterprise enjoying dominant position to ensure that such enterprise does not abuse its dominant position.

(2) 
In particular, and without prejudice to the generality of the foregoing powers, the order referred to in sub-section (1) may provide for all or any of the following matters, namely:—

(a) 
the transfer or vesting of property, rights, liabilities or obligations;

(b) 
the adjustment of contracts either by discharge or reduction of any liability or obligation or otherwise;

(c) 
the creation, allotment, surrender or cancellation of any shares, stocks or securities;

(d) 
the payment of compensation to any person who suffered any loss due to dominant position of such enterprise;

(e) 
the formation or winding up of an enterprise or the amendment of the memorandum of association or articles of association or any other instruments regulating the business of any enterprise;

(f) 
the extent to which, and the circumstances in which, provisions of the order affecting an enterprise may be altered by the enterprise and the registration thereof;

(g) 
any other matter which may be necessary to give effect to the division of the enterprise.

(3) 
Notwithstanding anything contained in any other law for the time being in force or in any contract or in any memorandum or articles of association, an officer of a company who ceases to hold office as such in consequence of the division of an enterprise shall not be entitled to claim any compensation for such cesser.

Procedure for investigation of combination

29. 
(1) 
Where the Commission is of the opinion that a combination is likely to cause, or has caused an appreciable adverse effect on competition within the relevant market in India, it shall issue a notice to show cause to the parties to combination calling upon them to respond within thirty days of the receipt of the notice, as to why investigation in respect of such combination should not be conducted.

(2) 
The Commission, if it is prima facie of the opinion that the combination has, or is likely to have, an appreciable adverse effect on competition, it shall, within seven working days from the date of receipt of the response of the parties to the combination, direct the parties to the said combination to publish details of the combination within ten working days of such direction, in such manner, as it thinks appropriate, for bringing the combination to the knowledge or information of the public and persons affected or likely to be affected by such combination.

(3) 
The Commission may invite any person or member of the public, affected or likely to be affected by the said combination, to file his written objections, if any, before the Commission within fifteen working days from the date on which the details of the combination were published under sub-section (2).

(4) 
The Commission may, within fifteen working days from the expiry of the period specified in sub-section (3), call for such additional or other information as it may deem fit from the parties to the said combination.

(5) 
The additional or other information called for by the Commission shall be furnished by the parties referred to in sub-section (4) within fifteen days from the expiry of the period specified in sub-section (4).

(6) 
After receipt of all information and within a period of forty-five working days from the expiry of the period specified in sub-section (5), the Commission shall proceed to deal with the case in accordance with the provisions contained in section 31.

Inquiry into disclosures under sub-section (2) of section 6

30. 
Where any person or enterprise has given a notice under sub-section (2) of section 6. The Commission shall inquire—

(a) 
whether the disclosure made in the notice is correct;

(b) 
whether the combination has, or is likely to have, an appreciable adverse effect on competition.

Orders of Commission on certain combinations

31. 
(1) 
Where the Commission is of the opinion that any combination does not, or is not likely to, have an appreciable adverse effect on competition, it shall, by order, approve that combination including the combination in respect of which a notice has been given under sub-section (2) of section 6.

(2) 
Where the Commission is of the opinion that the combination has, or is likely to have, an appreciable adverse effect on competition, it shall direct that the combination shall not take effect.

(3) 
Where the Commission is of the opinion that the combination has, or is likely to have, an appreciable adverse effect on competition but such adverse effect can be eliminated by suitable modification to such combination, it may propose appropriate modification to the combination, to the parties to such combination.

(4) 
The parties, who accept the modification proposed by the Commission under subsection (3), shall carry out such modification within the period specified by the Commission.

(5) 
If the parties to the combination, who have accepted the modification under subsection (4), fail to carry out the modification within the period specified by the Commission, such combination shall be deemed to have an appreciable adverse effect on competition and the Commission shall deal with such combination in accordance with the provisions of this Act.

(6) 
If the parties to the combination do not accept the modification proposed by the Commission under sub-section (3), such parties may, within thirty working days of the modification proposed by the Commission, submit amendment to the modification proposed by the Commission under that sub-section.

(7) 
If the Commission agrees with the amendment submitted by the parties under subsection (6), it shall, by order, approve the combination.

(8) 
If the Commission does not accept the amendment submitted under sub-section (6), then, the parties shall be allowed a further period of thirty working days within which such parties shall accept the modification proposed by the Commission under sub-section (3).

(9) 
If the parties fail to accept the modification proposed by the Commission within thirty working days referred to in sub-section (6) or within a further period of thirty working days referred to in sub-section (8), the combination shall be deemed to have an appreciable adverse effect on competition and be dealt with in accordance with the provisions of this Act.

(10) 
Where the Commission has directed under sub-section (2) that the combination shall not take effect or the combination is deemed to have an appreciable adverse effect on competition under sub-section (9), then, without prejudice to any penalty which may be imposed or any prosecution which may be initiated under this Act, the Commission may order that—

(a) 
the acquisition referred to in clause (a) of section 5; or

(b) 
the acquiring of control referred to in clause (b) of section 5; or

(c) 
the merger or amalgamation referred to in clause (c) of section 5, 

shall not be given effect to:

Provided that the Commission may, if it considers appropriate, frame a scheme to implement its order under this sub-section.

(11) 
If the Commission does not, on the expiry of a period of ninety working days from the date of publication referred to in sub-section (2) of section 29, pass an order or issue direction in accordance with the provisions of sub-section (1) or sub-section (2) or sub-section (7), the combination shall be deemed to have been approved by the Commission.

Explanation - For the purposes of determining the period of ninety working days specified in this subsection, the period of thirty working days specified in sub-section (6) and a further period of thirty working days specified in sub-section (8) shall be excluded. 

(12) 
Where any extension of time is sought by the parties to the combination, the period of ninety working days shall be reckoned after deducting the extended time granted at the request of the parties.

(13) 
Where the Commission has ordered a combination to be void, the acquisition or acquiring of control or merger or amalgamation referred to in section 5, shall be dealt with by the authorities under any other law for the time being in force as if such acquisition or acquiring of control or merger or amalgamation had not taken place and the parties to the combination shall be dealt with accordingly.

(14) 
Nothing contained in this Chapter shall affect any proceeding initiated or which may be initiated under any other law for the time being in force.

Acts taking place outside India but having an effect on competition in India

32. 
The Commission shall, notwithstanding that,—

(a) 
an agreement referred to in section 3 has been entered into outside India; or

(b) 
any party to such agreement is outside India; or

(c) 
any enterprise abusing the dominant position is outside India; or

(d) 
a combination has taken place outside India; or

(e) 
any party to combination is outside India; or

(f) 
any other matter or practice or action arising out of such agreement or dominant position or combination is outside India, have power to inquire into such agreement or abuse of dominant position or combination if such agreement or dominant position or combination has, or is likely to have, an appreciable adverse effect on competition in the relevant market in India.

Power to grant interim relief

33. 
(1) 
Where during an inquiry before the Commission, it is proved to the satisfaction of the Commission, by affidavit or otherwise, that an act in contravention of sub-section (1) of section 3 or sub-section (1) of section 4 or section 6 has been committed and continues to be committed or that such act is about to be committed, the Commission may, by order, grant a temporary injunction restraining any party from carrying on such act until the conclusion of such inquiry or until further orders, without giving notice to the opposite party, where it deems it necessary.

(2) 
Where during the inquiry before the Commission it is proved to the satisfaction of the Commission by affidavit or otherwise that import of any goods is likely to contravene sub-section (1) of section 3 or subsection (1) of section 4 or section 6, it may, by order, grant a temporary injunction restraining any party from importing such goods until the conclusion of such inquiry or until further orders, without giving notice to the opposite party, where it deems it necessary and a copy of such order granting temporary injunction shall be sent to the concerned authorities.

(3) 
The provisions of rules 2A to 5 (both inclusive) of Order XXXIX of the First Schedule to the Code of Civil Procedure, 1908 (5 of 1908) shall, as far as may be, apply to a temporary injunction issued by the Commission under this Act, as they apply to a temporary injunction issued by a civil court, and any reference in any such rule to a suit shall be construed as a reference to any inquiry before the Commission.

Power to award compensation

34. 
(1) 
Without prejudice to any other provisions contained in this Act, any person may make an application to the Commission for an order for the recovery of compensation from any enterprise for any loss or damage shown to have been suffered, by such person as a result of any contravention of the provisions of Chapter II, having been committed by such enterprise.

(2) 
The Commission may, after an inquiry made into the allegations mentioned in the application made under sub-section (1), pass an order directing the enterprise to make payment to the applicant, of the amount determined by it as realisable from the enterprise as compensation for the loss or damage caused to the applicant as a result of any contravention of the provisions of Chapter II having been committed by such enterprise.

(3) 
Where any loss or damage referred to in sub-section (1) is caused to numerous persons having the same interest, one or more of such persons may, with the permission of the Commission, make an application under that sub-section for and on behalf of, or for the benefit of, the persons so interested, and thereupon, the provisions of rule 8 of Order 1 of the First Schedule to the Code of Civil Procedure, 1908 (5 of 1908), shall apply subject to the modification that every reference therein to a suit or decree shall be construed as a reference to the application before the Commission and the order of the Commission thereon.

Appearance before Commission

35. 
A complainant or defendant or the Director General may either appear in person or authorise one or more chartered accountants or company secretaries or cost accountants or legal practitioners or any of his or its officers to present his or its case before the Commission.

Explanation - For the purposes of this section,—

(a) 
"chartered accountant" means a chartered accountant as defined in clause (b) of sub-section (1) of section 2 of the Chartered Accountants Act, 1949 (38 of 1949) and who has obtained a certificate of practice under sub-section (1) of section 6 of that Act;

(b) 
"company secretary" means a company secretary as defined in clause (c) of sub-section (1) of section 2 of the Company Secretaries Act, 1980 (56 of 1980) and who has obtained a certificate of practice under sub-section (1) of section 6 of that Act;

(c) 
"cost accountant" means a cost accountant as defined in clause (b) of sub-section (1) of section 2 of the Cost and Works Accountants Act, 1959 (23 of 1959) and who has obtained a certificate of practice under sub-section (1) of section 6 of that Act;

(d) 
"legal practitioner" means an advocate, vakil or an attorney of any High Court, and includes a pleader in practice.

Power of Commission to regulate its own procedure

36. 
(1) 
The Commission shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908), but shall be guided by the principles of natural justice and, subject to the other provisions of this Act and of any rules made by the Central Government, the Commission shall have powers to regulate its own procedure including the places at which they shall have their sittings, duration of oral hearings when granted, and times of its inquiry.

(2) 
The Commission shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908(5 of 1908), while trying a suit, in respect of the following matters, namely:—

(a) 
summoning and enforcing the attendance of any person and examining him on oath;

(b) 
requiring the discovery and production of documents;

(c) 
receiving evidence on affidavits;

(d) 
issuing commissions for the examination of witnesses or documents;

(e) 
subject to the provisions of sections 123 and 124 of the Indian Evidence Act, 1872 (1 of 1872), requisitioning any public record or document or copy of such record or document from any office;

(f) 
dismissing an application in default or deciding it ex parte;

(g) 
any other matter which may be prescribed.

(3) 
Every proceeding before the Commission shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228 and for the purposes of section 196 of the Indian Penal Code (45 of 1860) and the Commission shall be deemed to be a civil court for the purposes of section 195 (2 of 1974) and Chapter XXVI of the Code of Criminal Procedure, 1973.

(4) 
The Commission may call upon such experts, from the fields of economics, commerce, accountancy, international trade or from any other discipline as it deems necessary, to assist the Commission in the conduct of any inquiry or proceeding before it.

(5) 
The Commission may direct any person—

(a) 
to produce before the Director General or the Registrar or an officer authorised by it, such books, accounts or other documents in the custody or under the control of such person so directed as may be specified or described in the direction, being documents relating to any trade, the examination of which may be required for the purposes of this Act;

(b) 
to furnish to the Director General or the Registrar or any officer authorised by it, as respects the trade or such other information as may be in his possession in relation to the trade carried on by such person, as may be required for the purposes of this Act.

(6) 
If the Commission is of the opinion that any agreement referred to in section 3 or "abuse of dominant position referred to in section 4 or the combination referred to in section 5 has caused or is likely to cause an appreciable adverse effect on competition in the relevant market in India and it is necessary to protect, without further delay, the interests of consumers and other market participants in India, it may conduct an inquiry or adjudicate upon any matter under this Act after giving a reasonable oral hearing to the parties concerned.

Review of orders of Commission

37. 
Any person aggrieved by an order of the Commission from which an appeal is allowed by this Act but no appeal has been preferred, may, within thirty days from the date of the order, apply to the Commission for review of its order and the Commission may make such order thereon as it thinks fit:

Provided that the Commission may entertain a review application after the expiry of the said period of thirty days, if it is satisfied that the applicant was prevented by sufficient cause from preferring the application in time:

Provided further that no order shall be modified or set aside without giving an opportunity of being heard to the person in whose favour the order is given and the Director General where he was a party to the proceedings.

Rectification of orders

38. 
(1) 
With a view to rectifying any mistake apparent from the record, the Commission may amend any order passed by it under the provisions of this Act.

(2) 
Subject to the other provisions of this Act, the Commission may make—

(a) 
an amendment under sub-section (1) of its own motion;

(b) 
an amendment for rectifying any such mistake which has been brought to its notice by any party to the order.

Explanation - For the removal of doubts, it is hereby declared that the Commission shall not, while rectifying any mistake apparent from record, amend substantive part of its order passed under the provisions of this Act.

Execution of orders of Commission

39. 
Every order passed by the Commission under this Act shall be enforced by the Commission in the same manner as if it were a decree or order made by a High Court or the principal civil court in a suit pending therein and it shall be lawful for the Commission to send, in the event of its inability to execute it, such order to the High Court or the principal civil court, as the case may be, within the local limits of whose jurisdiction,—

(a) 
in the case of an order against a person referred to in sub-clause (iii) or sub-clause (vi) or subclause (vii) of clause (l) of section 2, the registered office or the sole or principal place of business of the person in India or where the person has also a subordinate office, that subordinate office, is situated;

(b) 
in the case of an order against any other person, the place, where the person concerned voluntarily resides or carries on business or personally works for gain, is situated, and thereupon the court to which the order is so sent shall execute the order as if it were a decree or order sent to it for execution.

Appeal

40. 
Any person aggrieved by any decision or order of the Commission may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Commission to him on one or more of the grounds specified in section 100 of the Code of Civil Procedure, 1908 (5 of 1908):

Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days:

Provided further that no appeal shall lie against any decision or order of the Commission made with the consent of the parties.

CHAPTER V

DUTIES OF DIRECTOR GENERAL

Director General to investigate contravention

41. 
(1) 
The Director General shall, when so directed by the Commission, assist the Commission in investigating into any contravention of the provisions of this Act or any rules or regulations made thereunder.

(2) 
he Director General shall have all the powers as are conferred upon the Commission under subsection (2) of section 36.

(3) 
ithout prejudice to the provisions of sub-section (2), sections 240 and 240A of the Companies Act, 1956 (1 of 1956), so far as may be, shall apply to an investigation made by the Director General or any other person investigating under his authority, as they apply to an inspector appointed under that Act.

CHAPTER VI

PENALTIES

Contravention of orders of Commission

42. 
(1) 
Without prejudice to the provisions of this Act, if any person contravenes, without any reasonable ground, any order of the Commission, or any condition or restriction subject to which any approval, sanction, direction or exemption in relation to any matter has been accorded, given, made or granted under this Act or fails to pay the penalty imposed under this Act, he shall be liable to be detained in civil prison for a term which may extend to one year, unless in the meantime the Commission directs his release and he shall also be liable to a penalty not exceeding rupees ten lakhs.

(2) 
The Commission may, while making an order under this Act, issue such directions to any person or authority, not inconsistent with this Act, as it thinks necessary or desirable, for the proper implementation or execution of the order, and any person who commits breach of. or fails to comply with, any obligation imposed on him under such direction, may be ordered by the Commission to be detained in civil prison for a term not exceeding one year unless in the meantime the Commission directs his release and he shall also be liable to a penalty not exceeding rupees ten lakhs.

Penalty for failure to comply with directions of Commission and Director General

43. 
If any person fails to comply with a direction given by—

(a) 
the Commission under sub-section (5) of section 36; or

(b) 
the Director General while exercising powers referred to in sub-section (2) of section 41, the Commission shall impose on such person a penalty of rupees one lakh for each day during which such failure continues.

Penalty for making false statement or omission to furnish material information

44. 
If any person, being a party to a combination,—

(a) 
makes a statement which is false in any material particular, or knowing it to be false; or

(b) 
omits to state any material particular knowing it to be material, such person shall be liable to a penalty which shall not be less than rupees fifty lakhs but which may extend to rupees one crore, as may be determined by the Commission.

Penalty for offences in relation to furnishing of information

45. 
(1) 
Without prejudice to the provisions of section 44, if any person, who furnishes or is required to furnish under this Act any particulars, documents or any information,—

(a) 
makes any statement or furnishes any document which he knows or has reason to believe to be false in any material particular; or

(b) 
omits to state any material fact knowing it to be material; or

(c) 
willfully alters, suppresses or destroys any document which is required to be furnished as aforesaid, the Commission shall impose on such person a penalty which may extend to rupees ten lakhs.

(2) 
Without prejudice to the provisions of sub-section (1), the Commission may also pass such other order as it deems fit.

Power to impose lesser penalty

46. 
The Commission may, if it is satisfied that any producer, seller, distributor, trader or service provider included in any cartel, which is alleged to have violated section 3, has made a full and true disclosure in respect of the alleged violations and such disclosure is vital, impose upon such producer, seller, distributor, trader or service provider a lesser penalty as it may deem fit, than leviable under this Act or the rules or the regulations:

Provided that lesser penalty shall not be imposed by the Commission in cases where proceedings for the violation of any of the provisions of this Act or the rules or the regulations have been instituted or any investigation has been directed to be made under section 26 before making of such disclosure:

Provided further that lesser penalty shall be imposed by the Commission only in respect of a producer, seller, distributor, trader or service provider included in the cartel, who first made the full, true and vital disclosures under this section:

Provided also that the Commission may, if it is satisfied that such producer, seller, distributor, trader or service provider included in the cartel had in the course of proceedings,— (a) not complied with the condition on which the lesser penalty was imposed by the Commission; or (b) had given false evidence; or (c) the disclosure made is not vital, and thereupon such producer, seller, distributor, trader or service provider may be tried for the offence with respect to which the lesser penalty was imposed and shall also be liable to the imposition of penalty to which such person has been liable, had lesser penalty not been imposed. 

Crediting sums realised by way of penalties to Consolidated Fund of India

47. 
All sums realised by way of penalties under this Act shall be credited to the Consolidated Fund of India.

Contravention by companies

48. 
(1) 
Where a person committing contravention of any of the provisions of this Act or of any rule, regulation, order made or direction issued thereunder is a company, every person who, at the time the contravention was committed, was in charge of, and was responsible to the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the contravention and shall be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such person liable lo any punishment if he proves that the contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such contravention.

(2) 
Notwithstanding anything contained in sub-section (1), where a contravention of any of the provisions of this Act or of any rule, regulation, order made or direction issued thereunder has been committed by a company and it is proved that the contravention has taken place with the consent or connivance of, or is attributable to any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of that contravention and shall be liable to be proceeded against and punished accordingly.

Explanation - For the purposes of this section,—

(a)
"company" means a body corporate and includes a firm or other association of individuals: and

(b) 
"director", in relation to a firm, means a partner in the firm.

CHAPTER VII

COMPETITION ADVOCACY

Competition advocacy

49. 
(1) 
In formulating a policy on competition (including review of laws related to competition), the Central Government may make a reference to the Commission for its opinion on possible effect of such policy on competition and on receipt of such a reference, the Commission shall, within sixty days of making such reference, give its opinion to the Central Government, which may thereafter formulate the policy as it deems fit.

(2) 
The opinion given by the Commission under sub-section (1) shall not be binding upon the Central Government in formulating such policy.

(3) 
The Commission shall take suitable measures, as may be prescribed, for the promotion of competition advocacy, creating awareness and imparting training about competition issues.

CHAPTER VIII

FINANCE, ACCOUNTS AND AUDIT

Grants by Central Government

50. 
The Central Government may, after due appropriation made by Parliament by law in this behalf, make to the Commission grants of such sums of money as the Government may think fit for being utilised for the purposes of this Act.

Constitution of Fund

51. 
(1) 
There shall be constituted a fund to be called the "Competition Fund" and there shall be credited thereto—

(a) 
all Government grants received by the Commission;

(b) 
the monies received as costs from parties to proceedings before the Commission;

(c) 
the fees received under this Act;

(d) 
the interest accrued on the amounts referred to in clauses (a) to (c).

(2) 
The Fund shall be applied for meeting—

(a) 
the salaries and allowances payable to the Chairperson and other Members and the administrative expenses including the salaries, allowances and pension payable to the Director General, Additional, Joint, Deputy or Assistant Directors General, the Registrar and officers and other employees of the Commission;

(b) 
the other expenses of the Commission in connection with the discharge of its functions and for the purposes of this Act.

(3) 
The Fund shall be administered by a committee of such Members of the Commission as may be determined by the Chairperson.

(4) 
The committee appointed under sub-section (3) shall spend monies out of the Fund for carrying out the objects for which the Fund has been constituted.

Accounts and Audit

52. 
(1)
The Commission shall maintain proper accounts and other relevant records and prepare an annual statement of accounts in such form as may be prescribed by the Central Government in consultation with the Comptroller and Auditor-General of India.

(2) 
The accounts of the Commission shall be audited by the Comptroller and Auditor-General of India at such intervals as may be specified by him and any expenditure incurred in connection with such audit shall be payable by the Commission to the Comptroller and Auditor-General of India.

Explanation - For the removal of doubts, it is hereby declared that the orders of the Commission, being matters appealable to the Supreme Court, shall not be subject to audit under this section.

(3) 
The Comptroller and Auditor-General of India and any other person appointed by him in connection with the audit of the accounts of the Commission shall have the same rights, privileges and authority in connection with such audit as the Comptroller and Auditor-General of India generally has, in connection with the audit of the Government accounts and, in particular, shall have the right to demand the production of books, accounts, connected vouchers and other documents and papers and to inspect any of the offices of the Commission.

(4) 
The accounts of the Commission as certified by the Comptroller and Auditor-General of India or any other person appointed by him in this behalf together with the audit report thereon shall be forwarded annually to the Central Government and that Government shall cause the same to be laid before each House of Parliament.

Furnishing of returns, etc., to Central Government

53. 
(1) 
The Commission shall furnish to the Central Government at such time and in such form and manner as may be prescribed or as the Central Government may direct, such returns and statements and such particulars in regard to any proposed or existing measures for the promotion of competition advocacy, creating awareness and imparting training about competition issues, as the Central Government may, from time to time, require.

(2) 
The Commission shall prepare once in every year, in such form and at such time as may be prescribed, an annual report giving a true and full account of its activities during the previous year and copies of the report shall be forwarded to the Central Government.

(3) 
A copy of the report received under sub-section (2) shall be laid, as soon as may be after it is received, before each House of Parliament.

CHAPTER IX

MISCELLANEOUS

Power to exempt

54. 
The Central Government may, by notification, exempt from the application of this Act, or any provision thereof, and for such period as it may specify in such notification—

(a) 
any class of enterprises if such exemption is necessary in the interest of security of the State or public interest;

(b) 
any practice or agreement arising out of and in accordance with any obligation assumed by India under any treaty, agreement or convention with any other country or countries;

(c) 
any enterprise which performs a sovereign function on behalf of the Central Government or a State Government:

Provided that in case an enterprise is engaged in any activity including the activity relatable to the sovereign functions of the Government, the Central Government may grant exemption only in respect of activity relatable to the sovereign functions.

Power of Central Government to issue directions

55. 
(1) 
Without prejudice to the foregoing provisions of this Act, the Commission shall, in exercise of its powers or the performance of its functions under this Act, be bound by such directions on questions of policy, other than those relating to technical and administrative matters, as the Central Government may give in writing to it from time to time:

Provided that the Commission shall, as far as practicable, be given an opportunity to express its views before any direction is given under this sub-section.

(2) 
The decision of the Central Government whether a question is one of policy or not shall be final.

Power of Central Government to supersede Commission

56. 
(1) 
If at any time the Central Government is of the opinion—

(a) 
that on account of circumstances beyond the control of the Commission, it is unable to discharge the functions or perform the duties imposed on it by or under the provisions of this Act; or

(b) 
that the Commission has persistently made default in complying with any direction given by the Central Government under this Act or in the discharge of the functions or performance of the duties imposed on it by or under the provisions of this Act and as a result of such default the financial position of the Commission or the administration of the Commission has suffered; or

(c) 
that circumstances exist which render it necessary in the public interest so to do, the Central Government may, by notification and for reasons to be specified therein, supersede the Commission for such period, not exceeding six months, as may be specified in the notification:

Provided that before issuing any such notification, the Central Government shall give a reasonable opportunity to the Commission to make representations against the proposed supersession and shall consider representations, if any, of the Commission.

(2) 
Upon the publication of a notification under sub-section (1) superseding the Commission,—

(a) 
the Chairperson and other Members shall as from the date of supersession, vacate their offices as such;

(b) 
all the powers, functions and duties which may, by or under the provisions of this Act, be exercised or discharged by or on behalf of the Commission shall, until the Commission is reconstituted under sub-section (3), be exercised and discharged by the Central Government or such authority as the Central Government may specify in tins behalf;

(c) 
all properties owned or controlled by the Commission shall, until the Commission is reconstituted under sub-section (3), vest in the Central Government.

(3) 
On or before the expiration of the period of supersession specified in the notification issued under subsection (1), the Central Government shall reconstitute the Commission by a fresh appointment of its Chairperson and other Members and in such case any person who had vacated his office under clause (a) of sub-section (2) shall not be deemed to be disqualified for re-appointment.

(4) 
The Central Government shall cause a notification issued under sub-section (1) and a full report of any action taken under this section and the circumstances leading to such action to be laid before each House of Parliament at the earliest.

Restriction on disclosure of information

57. 
No information relating to any enterprise, being an information which has been obtained by or on behalf of the Commission for the purposes of this Act, shall, without the previous permission in writing of the enterprise, be disclosed otherwise than in compliance with or for the purposes of this Act or any other law for the time being in force.

Members, Director General, Registrar, officers and other employees, etc. of Commission to be public servants

58. 
The Chairperson and other Members and the Director General, Additional, Joint, Deputy or Assistant Directors General and Registrar and officers and other employees of the Commission shall be deemed, while acting or purporting to act in pursuance of any of the provisions of this Act, to be public servants within the meaning of section 21 of the Indian Penal Code (45 of 1860).

Protection of action taken in good faith

59. 
No suit, prosecution or other legal proceedings shall lie against the Central Government or Commission or any officer of the Central Government or the Chairperson or any Member or the Director- General, Additional, Joint, Deputy or Assistant Directors General or Rcgistrar or officers or other employees of the Commission for anything which is in good faith done or intended to be done under this Act or the rules or regulations made thereunder.

Act to have overriding effect

60. 
The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force.

Exclusion of jurisdiction of civil courts

61. 
No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Commission is empowered by or under this Act to determine and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act.

Application of other laws not barred

62. 
The provisions of this Act shall be in addition to, and not in derogation of, the provisions of any other law for the time being in force.

Power to make rules

63. 
(1) 
The Central Government may, by notification, make rules to carry out the provisions of this Act.

(2) 
In particular, and without prejudice to the generality of the foregoing power, such rules may provide for all or any of the following matters, namely:-—

(a) 
the manner in which the Chairperson and other Members shall be selected under section 9;

(b) 
the form and manner in which and the authority before whom the oath of office and of secrecy shall be made and subscribed to under sub-section (3) of section 10;

(c) 
the financial and administrative powers which may be vested in the Member Administration under section 13;

(d) 
the salary and the other terms and conditions of service including traveling expenses, house rent allowance and conveyance facilities, sumptuary allowance and medical facilities to be provided to the Chairperson and other Members under sub-section (1) of section 14;

(e) 
the salary, allowances and other terms and conditions of service of the Director General, Additional, Joint, Deputy or Assistant Directors General or such other advisers, consultants or officers under sub-section (3) of section 16;

(f) 
the qualifications for appointment of the Director General, Additional, Joint, Deputy or Assistant Directors General or such other advisers, consultants or officers under sub-section (4) of section 16;

(g) 
the salaries and allowances and other terms and conditions of service of the Registrar and officers and other employees payable, and the number of such officers and employees under sub-section (2) of section 17;

(h) 
for securing any case or matter which requires to be decided by a Bench composed of more than two Members under sub-section (4) of section 23;

(i) 
any other matter in respect of which the Commission shall have power under clause (g) of subsection (2) of section 36;

(j) 
the promotion of competition advocacy, creating awareness and imparting training about competition issues under sub-section (3) of section 49;

(k) 
the form in which the annual statement of accounts shall be prepared under sub-section (1) of section 52;

(l) 
the time within which and the form and manner in which the Commission may furnish returns, statements and such particulars as the Central Government may require under sub-section (1) of section 53;

(m) 
the form in which and the time within which the annual report shall be prepared under sub-section (2) of section 53;

(n) 
the manner in which the monies transferred to the Central Government shall be dealt with by that Government under the fourth proviso to sub-section (2) of section 66;

(o) 
any other matter which is to be, or may be, prescribed, or in respect of which provision is to be, or may be, made by rules.

(3) 
Every notification issued under sub-section (3) of section 20 and section 54 and every rule made under this Act by the Central Government shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session, or in two or more successive sessions, and if. before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the notification or rule, or both Houses agree that the notification should not be issued or rule should not be made, the notification or rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that notification or rule, as the case may be.

Power to make regulations

64. 
(1) 
The Commission may, by notification, make regulations consistent with tills Act and the rules made thereunder to carry out the purposes of this Act.

(2) 
In particular, and without prejudice to the generality of the foregoing provisions, such regulations may provide for all or any of the following matters, namely:—

(a) 
the cost of production to be determined under clause (b) of the Explanation to section 4;

(b) 
the form of notice as may be specified and the fee which may be determined under sub-section (2) of section 6;

(c) 
the form in which details of the acquisition shall be filed under subsection (5) of Section 6;

(d) 
the fee which may be determined under clause (a) of sub-section (1) of section 19;

(e) 
any other matter in respect of which provision is to be, or may be, made by regulations.

(3) 
Every regulation made under this Act shall be laid, as soon as may be after it is made. before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the regulation, or both Houses agree that the regulation should not be made, the regulation shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that regulation.

Power to remove difficulties

65. 
(1) 
If any difficulty arises in giving effect to the provisions of this Act, the Central Government may, by order published in the Official Gazette, make such provisions, not inconsistent with the provisions of this Act as may appear to it to be necessary for removing the difficulty:

Provided that no such order shall be made under this section after the expiry of a period of two years from the commencement of this Act.

(2) 
Every order made under this section shall be laid, as soon as may be after it is made, before each House of Parliament.

Repeal and saving

66. 
(1) 
The Monopolies and Restrictive Trade Practices Act, 1969 is hereby repealed and the Monopolies and Restrictive Trade Practices Commission established under sub-section (1) of section 5 of the said Act (hereinafter referred to as the repealed Act) (54 of 1969) shall stand dissolved.

(2) 
On the dissolution of the Monopolies and Restrictive Trade Practices Commission, the person appointed as the Chairman of the Monopolies and Restrictive Trade Practices Commission and every other person appointed as Member and Director General of Investigation and Registration, Additional, Joint, Deputy, or Assistant Directors General of Investigation and Registration and any officer and other employee of that Commission and holding office as such immediately before such dissolution shall vacate their respective offices and such Chairman and other Members shall be entitled to claim compensation not exceeding three months' pay and allowances for the premature termination of term of their office or of any contract of service:

Provided that the Director General of Investigation and Registration, Additional, Joint, Deputy or Assistant Directors General of Investigation and Registration or any officer or other employee who has been, immediately before the dissolution of the Monopolies and Restrictive Trade Practices Commission appointed on deputation basis to the Monopolies and Restrictive Trade Practices Commission, shall, on such dissolution, stand reverted to his parent cadre, Ministry or Department, as the case may be:

Provided further that the Director General of Investigation and Registration, Additional, Joint, Deputy or Assistant Directors General of Investigation and Registration or any officer or other employee who has been, immediately before the dissolution of the Monopolies and Restrictive Trade Practices Commission, employed on regular basis by the Monopolies and Restrictive Trade Practices Commission, shall become, on and from such dissolution, the officer and employee, respectively, of the Central Government with the same rights and privileges as to pension, gratuity and other like matters as would have been admissible to him if the rights in relation to such Monopolies and Restrictive Trade Practices Commission had not been transferred to, and vested in, the Central Government and shall continue to do so unless and until his employment in the Central Government is duly terminated or until his remuneration, terms and conditions of employment are duly altered by that Government:

Provided also that notwithstanding anything contained in the Industrial Disputes Act, 1947(14 of 1947), or in any other law for the time being in force, the transfer of the services of any Director General of Investigation and Registration, Additional, Joint, Deputy or Assistant Directors General of Investigation and Registration or any officer or other employee, employed in the Monopolies and Restrictive Trade Practices Commission, to the Central Government shall not entitle such Director General of Investigation and Registration, Additional, Joint, Deputy or Assistant Directors General of Investigation and Registration or any officer or other employee any compensation under this Act or any other law for the time being in force and no such claim shall be entertained by any court, tribunal or other authority:

Provided also that where the Monopolies and Restrictive Trade Practices Commission has established a provident fund, superannuation, welfare or other fund for the benefit of the Director General of Investigation and Registration, Additional, Joint, Deputy or Assistant Directors General of Investigation and Registration or the officers and other employees employed in the Monopolies and Restrictive Trade Practices Commission, the monies relatable to the-officers and other employees whose services have been transferred by or under this Act to the Central Government shall, out of the monies standing, on the dissolution of the Monopolies and Restrictive Trade Practices Commission to the credit of such provident fund, superannuation, welfare or other fund, stand transferred to, and vest in, the Central Government and such monies which stand so transferred shall be dealt with by the said Government in such manner as may be prescribed.

(3) 
All cases pertaining to monopolistic trade practices or restrictive trade practices pending before the Monopolies and Restrictive Trade Practices Commission on or before the commencement of this Act, including such cases, in which any unfair trade practice has also been alleged, shall, on such commencement, stand transferred to the Competition Commission of India and shall be adjudicated by that Commission in accordance with the provisions of the repealed Act as if that Act had not been repealed.

(4) 
Subject to the provisions of sub-section (3), all cases pertaining to unfair trade practices other than those referred to in clause (x) of sub-section (1) of section 36A of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) and pending before the Monopolies and Restrictive Trade Practices Commission on or before the commencement of this Act shall, on such commencement, stand transferred to the National Commission constituted under the Consumer Protection Act, 1986 (68 of 1986) and the National Commission shall dispose of such cases as if they were cases filed under that Act:

Provided that the National Commission may, if it considers appropriate, transfer any case transferred to it under this sub-section, to the concerned State Commission established under section 9 of the Consumer Protection Act, 1986 (68 of 1986) and that State Commission shall dispose of such case as if it was filed under that Act.

(5) 
All cases pertaining to unfair trade practices referred to in clause (x) of sub-section (1) of section 36A of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) and pending before the Monopolies and Restrictive Trade Practices Commission on or before the commencement of this Act shall, on such commencement, stand transferred to the Competition Commission of India, and the Competition Commission of India shall dispose of such cases as if they were cases filed under that Act.

(6) 
All investigations or proceedings, other than those relating to unfair trade practices, pending before the Director General of Investigation and Registration on or before the commencement of this Act shall, on such commencement, stand transferred to the Competition Commission of India, and the Competition Commission of India may conduct or order for conduct of such investigation or proceedings in the manner as it deems fit.

(7) 
All investigations or proceedings, relating to unfair trade practices, other than those referred to in clause (x) of sub-section (1) of section 36A of the Monopolies and Restrictive Trade Practices Act, 1969(54 of 1969) and pending before the Director General of Investigation and Registration on or before the commencement of this Act shall, on such commencement, stand transferred to the National Commission constituted under the Consumer Protection Act, 1986 (68 of 1986) and the National Commission may conduct or order for conduct of such investigation or proceedings in the manner as it deems fit.

(8) 
All investigations or proceedings relating to unfair trade practices referred to in clause (x) of subsection (1) of section 36A of the Monopolies and Restrictive Trade Practices Act, 1969(54 of 1969), and pending before the Director General of Investigation and Registration on or before the commencement of this Act shall, on such commencement, stand transferred to the Competition Commission of India and the Competition Commission of India may conduct or order for conduct of such investigation in the manner as it deems fit.

(9) 
Save as otherwise provided under sub-sections (3) to (8), all cases or proceedings pending before the Monopolies and Restrictive Trade Practices Commission shall abate.

(10) 
The mention of the particular matters referred to in sub-sections (3) to (8) shall not be held to prejudice or affect the general application of section 6 of the General Clauses Act, 1897 (10 of 1897) with regard to the effect of repeal.

CYBER LAW

What is Cyber law?

Cyber law governs the legal issues of cyberspace. 
The term cyberspace is not restricted to the Internet. It is a very wide term that includes: 

· computers, 

· computer networks, 

· the Internet 

· data 

· software etc.

Cyber law encompasses laws relating to: 

1. Electronic and Digital Signatures 

2. Computer Crime 

3. Intellectual Property 

4. Data Protection and Privacy 

5. Telecommunications Laws; 


Resolution adopted by the General Assembly 
[on the report of the Sixth Committee (A/51/628)] 

51/162 Model Law on Electronic Commerce adopted by the United Nations Commission on International Trade Law 

The General Assembly, 

Recalling its resolution 2205 (XXI) of 17 December 1966, by which it created the United Nations Commission on International Trade Law, with a mandate to further the progressive harmonization and unification of the law of international trade and in that respect to bear in mind the interests of all peoples, in particular those of developing countries, in the extensive development of international trade, 

Noting that an increasing number of transactions in international trade are carried out by means of electronic data interchange and other means of communication, commonly referred to as "electronic commerce", which involve the use of alternatives to paper-based methods of communication and storage of information, 

Recalling the recommendation on the legal value of computer records adopted by the Commission at its eighteenth session, in 1985, and paragraph 5(b) of General Assembly resolution 40/71 of 11 December 1985, in which the Assembly called upon Governments and international organizations to take action, where appropriate, in conformity with the recommendation of the Commission, so as to ensure legal security in the context of the widest possible use of automated data processing in international trade, 

Convinced that the establishment of a model law facilitating the use of electronic commerce that is acceptable to States with different legal, social and economic systems, could contribute significantly to the development of harmonious international economic relations, 

Noting that the Model Law on Electronic Commerce was adopted by the Commission at its twenty-ninth session after consideration of the observations of Governments and interested organizations, 

Believing that the adoption of the Model Law on Electronic Commerce by the Commission will assist all States significantly in enhancing their legislation governing the use of alternatives to paper-based methods of communication and storage of information and in formulating such legislation where none currently exists, 

1.  Expresses its appreciation to the United Nations Commission on International Trade Law for completing and adopting the Model Law on Electronic Commerce contained in the annex to the present resolution and for preparing the Guide to Enactment of the Model Law; 

2.  Recommends that all States give favourable consideration to the Model Law when they enact or revise their laws, in view of the need for uniformity of the law applicable to alternatives to paper-based methods of communication and storage of information; 

3.  Recommends also that all efforts be made to ensure that the Model Law, together with the Guide, become generally known and available. 

85th plenary meeting 

16 December 1996 


Purpose of this guide

In preparing and adopting the UNCITRAL Model Law on Electronic Commerce (hereinafter referred to as "the Model Law"), the United Nations Commission on International Trade Law (UNCITRAL) was mindful that the Model Law would be a more effective tool for States modernizing their legislation if background and explanatory information would be provided to executive branches of Governments and legislators to assist them in using the Model Law. The Commission was also aware of the likelihood that the Model Law would be used in a number of States with limited familiarity with the type of communication techniques considered in the Model Law. This Guide, much of which is drawn from the travaux préparatoires of the Model Law, is also intended to be helpful to users of electronic means of communication as well as to scholars in that area. In the preparation of the Model Law, it was assumed that the draft Model Law would be accompanied by such a guide. For example, it was decided in respect of a number of issues not to settle them in the draft Model Law but to address them in the Guide so as to provide guidance to States enacting the draft Model Law. The information presented in this Guide is intended to explain why the provisions in the Model Law have been included as essential basic features of a statutory device designed to achieve the objectives of the Model Law. Such information might assist States also in considering which, if any, of the provisions of the Model Law might have to be varied to take into account particular national circumstances. 

INTRODUCTION TO THE MODEL LAW

A.  Objectives

1.  The use of modern means of communication such as electronic mail and electronic data interchange (EDI) for the conduct of international trade transactions has been increasing rapidly and is expected to develop further as technical supports such as information highways and the INTERNET become more widely accessible. However, the communication of legally significant information in the form of paperless messages may be hindered by legal obstacles to the use of such messages, or by uncertainty as to their legal effect or validity. The purpose of the Model Law is to offer national legislators a set of internationally acceptable rules as to how a number of such legal obstacles may be removed, and how a more secure legal environment may be created for what has become known as "electronic commerce". The principles expressed in the Model Law are also intended to be of use to individual users of electronic commerce in the drafting of some of the contractual solutions that might be needed to overcome the legal obstacles to the increased use of electronic commerce. 

2.  The decision by UNCITRAL to formulate model legislation on electronic commerce was taken in response to the fact that in a number of countries the existing legislation governing communication and storage of information is inadequate or outdated because it does not contemplate the use of electronic commerce. In certain cases, existing legislation imposes or implies restrictions on the use of modern means of communication, for example by prescribing the use of "written", "signed" or "original" documents. While a few countries have adopted specific provisions to deal with certain aspects of electronic commerce, there exists no legislation dealing with electronic commerce as a whole. This may result in uncertainty as to the legal nature and validity of information presented in a form other than a traditional paper document. Moreover, while sound laws and practices are necessary in all countries where the use of EDI and electronic mail is becoming widespread, this need is also felt in many countries with respect to such communication techniques as telecopy and telex. 

3.  The Model Law may also help to remedy disadvantages that stem from the fact that inadequate legislation at the national level creates obstacles to international trade, a significant amount of which is linked to the use of modern communication techniques. Disparities among, and uncertainty about, national legal regimes governing the use of such communication techniques may contribute to limiting the extent to which businesses may access international markets. 

4.  Furthermore, at an international level, the Model Law may be useful in certain cases as a tool for interpreting existing international conventions and other international instruments that create legal obstacles to the use of electronic commerce, for example by prescribing that certain documents or contractual clauses be made in written form. As between those States parties to such international instruments, the adoption of the Model Law as a rule of interpretation might provide the means to recognize the use of electronic commerce and obviate the need to negotiate a protocol to the international instrument involved. 

5.  The objectives of the Model Law, which include enabling or facilitating the use of electronic commerce and providing equal treatment to users of paper-based documentation and to users of computer-based information, are essential for fostering economy and efficiency in international trade. By incorporating the procedures prescribed in the Model Law in its national legislation for those situations where parties opt to use electronic means of communication, an enacting State would create a media-neutral environment. 

B.  Scope

1.  The title of the Model Law refers to "electronic commerce". While a definition of "electronic data interchange (EDI)" is provided in article 2, the Model Law does not specify the meaning of "electronic commerce". In preparing the Model Law, the Commission decided that, in addressing the subject matter before it, it would have in mind a broad notion of EDI, covering a variety of trade-related uses of EDI that might be referred to broadly under the rubric of "electronic commerce" (see A/CN.9/360, paras. 28-29), although other descriptive terms could also be used. Among the means of communication encompassed in the notion of "electronic commerce" are the following modes of transmission based on the use of electronic techniques: communication by means of EDI defined narrowly as the computer-to-computer transmission of data in a standardized format; transmission of electronic messages involving the use of either publicly available standards or proprietary standards; transmission of free-formatted text by electronic means, for example through the INTERNET. It was also noted that, in certain circumstances, the notion of "electronic commerce" might cover the use of techniques such as telex and telecopy. 

2.  It should be noted that, while the Model Law was drafted with constant reference to the more modern communication techniques, e.g., EDI and electronic mail, the principles on which the Model Law is based, as well as its provisions, are intended to apply also in the context of less advanced communication techniques, such as telecopy. There may exist situations where digitalized information initially dispatched in the form of a standardized EDI message might, at some point in the communication chain between the sender and the recipient, be forwarded in the form of a computer-generated telex or in the form of a telecopy of a computer print-out. A data message may be initiated as an oral communication and end up in the form of a telecopy, or it may start as a telecopy and end up as an EDI message. A characteristic of electronic commerce is that it covers programmable messages, the computer programming of which is the essential difference between such messages and traditional paper-based documents. Such situations are intended to be covered by the Model Law, based on a consideration of the users' need for a consistent set of rules to govern a variety of communication techniques that might be used interchangeably. More generally, it may be noted that, as a matter of principle, no communication technique is excluded from the scope of the Model Law since future technical developments need to be accommodated. 

3.  The objectives of the Model Law are best served by the widest possible application of the Model Law. Thus, although there is provision made in the Model Law for exclusion of certain situations from the scope of articles 6, 7, 8, 11, 12, 15 and 17, an enacting State may well decide not to enact in its legislation substantial restrictions on the scope of application of the Model Law. 

10.  The Model Law should be regarded as a balanced and discrete set of rules, which are recommended to be enacted as a single statute. Depending on the situation in each enacting State, however, the Model Law could be implemented in various ways, either as a single statute or in several pieces of legislation (see below, para. 143). 

C.  Structure

1.  The Model Law is divided into two parts, one dealing with electronic commerce in general and the other one dealing with electronic commerce in specific areas. It should be noted that part two of the Model Law, which deals with electronic commerce in specific areas, is composed of a chapter I only, dealing with electronic commerce as it applies to the carriage of goods. Other aspects of electronic commerce might need to be dealt with in the future, and the Model Law can be regarded as an open-ended instrument, to be complemented by future work. 

2.  UNCITRAL intends to continue monitoring the technical, legal and commercial developments that underline the Model Law. It might, should it regard it advisable, decide to add new model provisions to the Model Law or modify the existing ones. 

D.  A "framework" law to be supplemented by technical regulations

1.  The Model Law is intended to provide essential procedures and principles for facilitating the use of modern techniques for recording and communicating information in various types of circumstances. However, it is a "framework" law that does not itself set forth all the rules and regulations that may be necessary to implement those techniques in an enacting State. Moreover, the Model Law is not intended to cover every aspect of the use of electronic commerce. Accordingly, an enacting State may wish to issue regulations to fill in the procedural details for procedures authorized by the Model Law and to take account of the specific, possibly changing, circumstances at play in the enacting State, without compromising the objectives of the Model Law. It is recommended that, should it decide to issue such regulation, an enacting State should give particular attention to the need to maintain the beneficial flexibility of the provisions in the Model Law. 

2.  It should be noted that the techniques for recording and communicating information considered in the Model Law, beyond raising matters of procedure that may need to be addressed in the implementing technical regulations, may raise certain legal questions the answers to which will not necessarily be found in the Model Law, but rather in other bodies of law. Such other bodies of law may include, for example, the applicable administrative, contract, criminal and judicial-procedure law, which the Model Law is not intended to deal with. 

E.  The "functional-equivalent" approach

1.  The Model Law is based on the recognition that legal requirements prescribing the use of traditional paper-based documentation constitute the main obstacle to the development of modern means of communication. In the preparation of the Model Law, consideration was given to the possibility of dealing with impediments to the use of electronic commerce posed by such requirements in national laws by way of an extension of the scope of such notions as "writing", "signature" and "original", with a view to encompassing computer-based techniques. Such an approach is used in a number of existing legal instruments, e.g., article 7 of the UNCITRAL Model Law on International Commercial Arbitration and article 13 of the United Nations Convention on Contracts for the International Sale of Goods. It was observed that the Model Law should permit States to adapt their domestic legislation to developments in communications technology applicable to trade law without necessitating the wholesale removal of the paper-based requirements themselves or disturbing the legal concepts and approaches underlying those requirements. At the same time, it was said that the electronic fulfilment of writing requirements might in some cases necessitate the development of new rules. This was due to one of many distinctions between EDI messages and paper-based documents, namely, that the latter were readable by the human eye, while the former were not so readable unless reduced to paper or displayed on a screen. 

2.  The Model Law thus relies on a new approach, sometimes referred to as the "functional equivalent approach", which is based on an analysis of the purposes and functions of the traditional paper-based requirement with a view to determining how those purposes or functions could be fulfilled through electronic-commerce techniques. For example, among the functions served by a paper document are the following: to provide that a document would be legible by all; to provide that a document would remain unaltered over time; to allow for the reproduction of a document so that each party would hold a copy of the same data; to allow for the authentication of data by means of a signature; and to provide that a document would be in a form acceptable to public authorities and courts. It should be noted that in respect of all of the above-mentioned functions of paper, electronic records can provide the same level of security as paper and, in most cases, a much higher degree of reliability and speed, especially with respect to the identification of the source and content of the data, provided that a number of technical and legal requirements are met. However, the adoption of the functional-equivalent approach should not result in imposing on users of electronic commerce more stringent standards of security (and the related costs) than in a paper-based environment. 

3.  A data message, in and of itself, cannot be regarded as an equivalent of a paper document in that it is of a different nature and does not necessarily perform all conceivable functions of a paper document. That is why the Model Law adopted a flexible standard, taking into account the various layers of existing requirements in a paper-based environment: when adopting the "functional-equivalent" approach, attention was given to the existing hierarchy of form requirements, which provides distinct levels of reliability, traceability and unalterability with respect to paper-based documents. For example, the requirement that data be presented in written form (which constitutes a "threshold requirement") is not to be confused with more stringent requirements such as "signed writing", "signed original" or "authenticated legal act". 

4.  The Model Law does not attempt to define a computer-based equivalent to any kind of paper document. Instead, it singles out basic functions of paper-based form requirements, with a view to providing criteria which, once they are met by data messages, enable such data messages to enjoy the same level of legal recognition as corresponding paper documents performing the same function. It should be noted that the functional-equivalent approach has been taken in articles 6 to 8 of the Model Law with respect to the concepts of "writing", "signature" and "original" but not with respect to other legal concepts dealt with in the Model Law. For example, article 10 does not attempt to create a functional equivalent of existing storage requirements. 

F.  Default rules and mandatory law

1.  The decision to undertake the preparation of the Model Law was based on the recognition that, in practice, solutions to most of the legal difficulties raised by the use of modern means of communication are sought within contracts. The Model Law embodies the principle of party autonomy in article 4 with respect to the provisions contained in chapter III of part one. Chapter III of part one contains a set of rules of the kind that would typically be found in agreements between parties, e.g., interchange agreements or "system rules". It should be noted that the notion of "system rules" might cover two different categories of rules, namely, general terms provided by communication networks and specific rules that might be included in those general terms to deal with bilateral relationships between originators and addressees of data messages. Article 4 (and the notion of "agreement" therein) is intended to encompass both categories of "system rules". 

2.  The rules contained in chapter III of part one may be used by parties as a basis for concluding such agreements. They may also be used to supplement the terms of agreements in cases of gaps or omissions in contractual stipulations. In addition, they may be regarded as setting a basic standard for situations where data messages are exchanged without a previous agreement being entered into by the communicating parties, e.g., in the context of open-networks communications. 

3.  The provisions contained in chapter II of part one are of a different nature. One of the main purposes of the Model Law is to facilitate the use of modern communication techniques and to provide certainty with the use of such techniques where obstacles or uncertainty resulting from statutory provisions could not be avoided by contractual stipulations. The provisions contained in chapter II may, to some extent, be regarded as a collection of exceptions to well-established rules regarding the form of legal transactions. Such well-established rules are normally of a mandatory nature since they generally reflect decisions of public policy. The provisions contained in chapter II should be regarded as stating the minimum acceptable form requirement and are, for that reason, of a mandatory nature, unless expressly stated otherwise in those provisions. The indication that such form requirements are to be regarded as the "minimum acceptable" should not, however, be construed as inviting States to establish requirements stricter than those contained in the Model Law. 

INFORMATION TECHNOLOGY ACT, 2000

[Act No. 21 of 2000 dated 9th June, 2000]
An Act to provide legal recognition carried out by means of electronic date interchange and other means of electronic communication, commonly referred to as "electronic commerce" which involve the use of alternative to paper-based methods of communication and storage of information, to facilitate electronic filing of documents with the Government agencies and further to amend the Indian Penal Code, the Indian Evidence Act, 1872, the Bankers' Books Evidence Act, 1891 and the Reserve Bank of India Act, 1934 and for matters connected therewith or incidental thereto. 

Whereas the General Assembly of the United Nations by resolution A/RES/51/162, dated the 30th January, 1997 has adopted the Model Law on Electronic Commerce adopted by the United Nations Commission on International Trade Law; 
And Whereas the said resolution recommends inter alia that all States give favourable consideration to the said Model Law when they enact or revise their laws, in view of the need for uniformity of the law applicable to alternatives to paper-based methods of communication and storage of information; 
And Whereas it is considered necessary to give effect to the said resolution and to promote efficient delivery of Government services by means of reliable electronic records. 
Be it enacted Parliament in the Fifty-first Year of the Republic of India as follows:  

CHAPTER I : PRELIMINARY
1. Short title, extent, commencement and application


(1) This Act may be called the Information Technology Act, 2000. 


(2) It shall extend to the whole of India and, save as otherwise provided in this Act, it applies also to any offence or contravention there under committed outside India by any person.


(3) It shall come into force on such date as the Central Government may, by notification, appoint and different dates may be appointed provisions of this Act and any reference in any such provision to the commencement of this Act shall be construed as a reference to the commencement of that provision.

(4) Nothing in this Act shall apply to,-

(a) a negotiable instruments as defined in section 13 of the Negotiable Instruments Act, 1881;

(b) a power-of-attorney as defined in section 1A of the Powers -of-Attorney Act, 1882;
(c) a trust as defined in section 3 of the Indian Trusts Act, 1882;
(d) a will as defined in clause (h) of section 2 of the Indian Succession Act, 1925 including any other testamentary disposition by whatever name called;
(e) any contract for the sate of conveyance of immovable property or any interest in such property;

(f) any such class of documents or transactions as may be notified by the Central Government in the Official Gazette.


2. Definition


(1) In this Act, unless the context otherwise requires,-


(a) "access" with its grammatical variations and cognate expression means gaining entry into, instruction or communicating with the logical, arithmetical, or memory function resources of a computer, computer system or computer network;

(b) "addressee" means a person who is intended by the originator to receive the electronic record but does not include any intermediary;


(c) "adjudicating officer" means an adjudicating officer appointed under sub-section (1) of section 46;


(d) "affixing digital signature" with its grammatical variations and cognate expressions means adoption of any methodology or procedure by a person for the purpose of authenticating an electronic record by means of digital signature;

(e) "appropriate Government" means as respects any matter,-


(i) enumerated in List II of the Seventh Schedule to the Constitution;

(ii) relating to any State law enacted under List III of the Seventh Schedule to the Constitution,
the State Government and in any other case, the Central Government;

(f) "asymmetric crypto System" means a system of a secure key pair consisting of a private key for creating a digital signature and a public key to verify the digital signature;


(g) "Certifying Authority" means a person who has been granted a licence to issue a Digital Signature Certificate under section 24;


(h) "certification practice statement" means a statement issued by a Certifying Authority to specify the practices that the Certifying Authority employs in issuing Digital Signature Certificates;


(i) "computer" means any electronic magnetic, optical or other high-speed data processing device or system which performs logical, arithmetic, and memory functions by manipulation of electronic, magnetic or optical impulses, and includes all input, output, processing, storage, computer software, or communication facilities which are connected or related to the computer in a computer system or computer network;


(j) "computer network" means the interconnection of one or more computers through-
(i) the use of satellite, microwave, terrestrial line or other communication media; and
(ii) terminals or a complex consisting of two or more interconnected computers whether or not the interconnection is continuously maintained;


(k) "computer resource" means computer, computer system, computer network, date, computer data base or software;

(l) "computer system" means a device or collection of devices, including input and output support devices and excluding calculators which are not programmable and capable of being used in conjunction with external files, which contain computer programmes, electronic instructions, input data and output data, that perform logic, arithmetic, data storage and retrieval, communication control and other functions;


(m) "Controller" means the Controller of Certifying Authority appointed under sub-section (1) of section 17;


(n) "Cyber Appellate Tribunal" means the Cyber Regulations Appellate Tribunal established under sub-section (1) of section 48;


(o) "data" means a representation of information, knowledge, facts, concepts or instructions which are being prepared or have prepared in a formalised manner, and is intended to be processed, is being processed or has been processed in a computer system or computer network, and may be in any form (including computer printouts magnetic or optical storage media, punched cards, punched tapes) or stored internally in the memory of the computer;


(p) "digital signature" means authentication of any electronic record by a subscriber by means of an electronic method or procedure in accordance with the provisions of section 3;


(q) "Digital Signature Certificate" means a Digital Signature Certificate issued under sub-section (4) of section 35;


(r) "electronic form" with reference to information means any information generated, sent, received or stored in media, magnetic, optical, computer memory, micro film, computer generated micro fiche or similar device;

(s) "Electronic Gazette" means the Official Gazette published in the electronic form;


(t) "electronic record" means date, record or data generated, image or sound stored, received or sent in an electronic form or micro film or computer generated micro fiche;


(u) "function", in relation to a computer, includes logic, control, arithmetical process, deletion, storage and retrieval and communication or telecommunication from or within a computer;


(v) "information" includes date, text, images, sound, voice, codes, computer programmes, software and data bases or micro film or computer generated micro fiche;

(w) "intermediary" with respect to any particular electronic message means any person who on behalf of another person receives, stores or transmits that message or provides any service with respect to that message;


(x) "key pair" in an asymmetric crypto system, means a private key and its mathematically related public key, which are so related that the public key can verify a digital signature created by the private key; 


(y) "law" includes any Act of Parliament or of a State Legislature, Ordinances promulgated by the President or a Governor, as the case may be, Regulation made by the President under article 240, Bills enacted as President's Act under sub-clause (a) of clause (1) of article 357 of the Constitution and includes rules, regulations, bye-laws and orders issued or made thereunder ;


(z) "licence" means a licence granted to a Certifying Authority under section 24;

(za) "originator" means a person who sends, generates, stores or transmits any electronic message or causes any electronic message to be sent, generated, stored or transmitted to any other person but does not include an intermediary;

(zb) "prescribed" means prescribed by rules made under this Act;


(zc) "private key" means the key of a key pair used to create a digital signature;

(zd) "public key" means the key of a key pair used to verify a digital signature and listed in the Digital Signature Certificate;


(ze) "secure system" means computer hardware, software, and procedure that-

(a) are reasonably secure from unauthorised access and misuse;

(b) provide a reasonable level of reliability and correct operation;

(c) are reasonably suited to performing the intended functions; and

(d) adhere to generally accepted security procedures;


(zf) "security procedure" means the security procedure prescribed under section 16 by the Central Government;


(zg) "subscriber" means a person in whose name the Digital Signature Certificate is issued;


(zh) "verify" in relation to a digital signature, electronic record or public key, with its grammatical variations and cognate expressions means to determine whether-

(a) the initial electronic record was affixed with the digital signature by the use of private key corresponding to the public key of the subscriber;



(b) the initial electronic record is retained intact or has been altered since such electronic record was so affixed with the digital signature.


(2) Any reference in this Act to any enactment or any provision thereof shall, in relation to an area in which such enactment or such provision is not in force, be construed as a reference to the corresponding law or the relevant provision of the corresponding law, if any, in force in that area.
CHAPTER II : DIGITAL SIGNATURE 
3. Authentication of electronic records


(1) Subject to the provisions of this section any subscriber may authenticate an electronic record by affixing his digital signature.


(2) The authentication of the electronic record shall be effected by the use of asymmetric crypto system and hash function which envelop and transform the initial electronic record into another electronic record.


Explanation- For the purposes of this sub-section, "hash function" means an algorithm mapping or translation of one sequence of bits into another, generally smaller, set known as "hash result" such that an electronic record yields the same hash result every time the algorithm is executed with the same electronic record as its input making it computationally infeasible-


(a) to derive or reconstruct the original electronic record from the hash result produced by the algorithm;


(b) that two electronic records can produce the same hash result using the algorithm.

(3) Any person by the use of a public key of the subscriber can verify the electronic record.


(4) The private key and the public key are unique to the subscriber and constitute a functioning key pair.
CHAPTER III : ELECTRONIC GOVERNANCE 
4. Legal recognition of electronic records


Where any law provides that information or any other matter shall be in writing or in the typewritten or printed form, then, notwithstanding anything contained in such law, such requirement shall be deemed to have satisfied if such information or matter is-



(a) rendered or made available in an electronic form; and


(b) accessible so as to be usable for a subsequent reference.



5. Legal recognition of digital signatures

Where any law provides that information or any other matter shall be authenticated by affixing the signature or any document shall be signed or bear the signature of any person then, notwithstanding anything contained in such law, such requirement shall be deemed to have been satisfied, if such information or matter is authenticated by means of digital signature affixed in such manner as may be prescribed by the Central Government.

Explanation- For the purposes of this section "signed", with the grammatical variations and cognate expressions, shall, with reference to a person, mean affixing of his hand written or any mark on any document and the expression "signature" shall be construed accordingly


6. Use of electronic records and digital signatures in Government and its agencies
(1) Where any law provides for-


(a) the filing of any form, application or any other document with any office, authority, body or agency owned or controlled by the appropriate Government in a particular manner;


(b) the issue or grant of any licence, permit, sanction or approval by whatever name called in a particular manner;


(c) the receipt or payment of money in a particular manner,


then, notwithstanding anything contained in any other law for the time being in force, such requirement shall be deemed to have been satisfied if such filing, issue, grant, receipt or payment, as the case may be, is effected by means of such electronic form as may be prescribed by the appropriate Government.

(2) The appropriate Government may, for the purposes of sub-section (1), by rules, prescribe-



(a) the manner and format in which such electronic records shall be filed, created or issued;


(b) the manner or method of payment of any fee or charges for filing, creation or issue any electronic record under clause (a).


7.Retention of electronic records


(1) Where any law provides that documents, records or information shall be retained for any specific period, then that requirement shall be deemed to have been satisfied if such documents, records or information are retained in the electronic form, if-


(a) the information contained therein remains accessible so as to be usable for a subsequent reference;

 (b) the electronic record is retained in the format in which it was originally generated, sent or received or in a format which can be demonstrated to represent accurately the information originally generated, sent or received;
(c) the details which will facilitate the identification of the origin, destination, date and time of despatch or receipt of such electronic record are available in the electronic record:


Provided that this clause does not apply to any information which is automatically generated solely for the purpose of enabling an electronic record to be despatched or received.


(2) Nothing in this section shall apply to any law that expressly provides for the retention of documents, records or information in the form of electronic records.

8. Publication of rule, regulation, etc., in Electronic Gazette


Where any law provides that any rule, regulation, order, bye-law, notification or any other matter shall be published in the Official Gazette, then, such requirement shall be deemed to have been satisfied if such rule, regulation, order, bye-law, notification or any other matter is published in the Official Gazette or Electronic Gazette :


Provided that where any rule, regulation, order, bye-law, notification or any other matter is published in the Official Gazette or Electronic Gazette, the date of publication shall be deemed to be the date of the Gazette which was first published in any form.

9. Section 6, 7, and 8 not to confer right to insist document should be 

accepted in electronic form

Nothing contained in sections 6, 7 and 8 shall confer a right upon any person to insist that any Ministry or Department of the Central Government or the State Government or any authority or body established by or under any law or controlled or funded by the Central or State Government should accept, issue, create, retain and preserve any document in the form of electronic records or effect any monetary transaction in the electronic form.



10. Power to make rules by Central Government in respect of digital 

signature
The Central Government may, for the purposes of this Act, by rules, prescribe-


(a) the type of digital signature;

(b) the manner and format in which the digital signature shall be affixed;

(c) the manner or procedure which facilitates identification of the person affixing the digital signature;

(d) control processes and procedures to ensure adequate integrity, security and confidentiality or electronic records or payments; and 

(e) any other matter which is necessary to give legal effect to digital signatures
CHAPTER IV  
ATTRIBUTION, ACKNOWLEDGMENT AND DESPATCH OF ELECTRONIC RECORDS
11. Attribution of electronic records

An electronic record shall be attributed to the originator-

(a) if it was sent by the originator himself;

(b) by a person who had the authority to act on behalf of the originator in respect of that electronic record; or

(c) by an information system programmed by or on behalf of the originator to operate automatically.


12. Acknowledgement of receipt

(1) Where the originator has not agreed with the addressee that the acknowledgement of receipt of electronic record be given in a particular form or by a particular method, an acknowledgment may be given by-

(a) any communication by the addressee, automated or otherwise; or 

(b) any conduct of the addressee, sufficient to indicate to the originator that the electronic record has been received.

(2) Where the originator has stipulated that the electronic record shall be binding only on receipt of an acknowledgment or such electronic record by him, then unless acknowledgment has been so received, the electronic record shall be deemed to have been never sent by the originator.

(3) Where the originator has not stipulated that the electronic record shall be binding only on receipt of such acknowledgment, and the acknowledgment has not been received by the originator within the time specified or agreed or, if no time has been specified or agreed to within a reasonable time, then the originator may give notice to the addressee sating that no acknowledgment has been received by him and specifying reasonable time by which the acknowledgment must be received by him and if no acknowledgment is received within the aforesaid time limit he may after giving notice to the addressee, treat the electronic record as though it has never been sent.



13. Time and place of despatch and receipt of electronic record
(1) Save as otherwise agreed to between the originator and the addressee, the despatch of an electronic record occurs when it enters a computer resource outside the control of the originator.

(2) Save as otherwise agreed between the originator and the addressee, the time of receipt of an electronic record shall be determined as follows, namely :-

(a) if the addressee has designated a computer resource for the purpose of receiving electronic records,-

(i) receipt occurs at the time when the electronic record enters the designated computer resource; or

(ii) if the electronic records is sent to a computer resource of the addressee that is not the designated computer resource, receipt occurs at the time when the electronic records is retrieved by the addressee;

(b) if the addressee has not designated a computer resource along with specified timing, if any, receipt occurs when the electronic record enters the computer resource of the addressee. 

(3) Save as otherwise agreed to between the originator and the addressee, an electronic record is deemed to be despatched at the place where the originator has his place of business, and is deemed to be received at the place where the addressee has his place of business.

(4) The provisions of sub-section (2) shall apply notwithstanding that the place where the computer resource is located may be different from the place where the electronic record is deemed to have been received under sub-section (3)

(5) For the purposes of this section,-

if the originator or the addressee has more than one place of business, the principal place of business, shall be the place of business, 

(b) if the originator or the addressee does not have a place of business, his usual place of residence shall be the place of business;

(c) "usual place of residence", in relation to a body corporate, means the place where it is registered.
CHAPTER V
SECURE ELECTRONIC RECORDS AND SECURE DIGITAL SIGNATURES
14. Secure electronic records


Where any security procedure has been applied to an electronic record at a specific point of time, then such record shall be deemed to be a secure electronic record from such point of time to the time of verification.


15. Secure digital signature


If, by application of a security procedure agreed to by the parties concerned, it can be verified that a digital signature, at the time it was affixed, was-

(a) unique to the subscriber affixing it;

(b) capable of identifying such subscriber;

(c) created in a manner or using a means under the exclusive control of the subscriber and is linked to the electronic record to which it relates in such a manner that if the electronic record was altered the digital signature would be invalidated.
then such digital signature shall be deemed to be a secure digital signature.

16. Security procedure


The Central Government shall for the purpose of this Act prescribe the security procedure having regard to commercial circumstances prevailing at the time when the procedure was used, including-

(a) the nature of the transaction;

(b) the level of sophistication of the parties with reference to their technological capacity;
(c) the volume of similar transactions engaged in by other parties;
(d) the availability of alternatives offered to but rejected by any party;

(e) the cost of alternative procedures; and

(f) the procedures in general use for similar types of transactions or 

communications.
CHAPTER VI : REGULATION CERTIFYING AUTHORITIES
17. Appointment of Controller and other officers


(1) The Central Government may, by notification in the Official Gazette, appoint a Controller of Certifying Authorities for the purpose of this Act and may also by the same or subsequent notification appoint such of Deputy Controllers and Assistant Controllers as it deems fit.

(2) The Controller shall discharge his functions under this Act subject to the general control and directions of the Central Government.

(3) The Deputy Controllers and Assistant Controllers shall perform the functions assigned to them by the Controller under the general superintendence and control of the Controller.

(4) The qualifications, experience and terms and conditions of service of Controller, Deputy Controllers and Assistant Controllers shall be such as may be prescribed by the Central Government.

(5) The Head Office and Branch Office of the office of the Controller shall be at such places as the Central Government may specify, and these may be established at such places as the Central Government may think fit.

(6) There shall be a seal of the Office of the Controller.

18. Functions of Controller

The Controller may perform all or any of the following functions, namely:-

(a) exercising supervision over the activities of the Certifying functions, namely :-
(b) certifying public keys of the Certifying Authorities;

(c) laying down the standards to be maintained by the Certifying Authorities;

(d) specifying the qualifications and experience which employees of the Certifying Authority should possess;

(e) specifying the conditions subject to which the Certifying Authorities shall conduct their business;

(f) specifying the contents of written, printed or visual materials and advertisements that may be distributed or used in respect of a Digital Signature Certificate and the public key;

(g) specifying the form and content of a Digital Signature Certificate and the key;
(h) specifying the form and manner in which accounts shall be maintained by the Certifying Authorities;

(i) specifying the terms and conditions subject to which auditors may be appointed and the remuneration to be paid to them;

(j) facilitating the establishment of any electronic system by a Certifying Authority either solely or jointly with other Certifying Authorities and regulation of such systems;
(k) specifying the manner in which the Certifying Authorities shall conduct their dealings with the subscribers;

(l) resolving any conflict of interests between the Certifying Authorities and the subscribers;
(m) laying down the duties of the Certifying Authorities;

(n) maintaining a data base containing the disclosure record of every Certifying Authority containing such particulars as may be specified by regulations, which shall be accessible to public.

19. Recognition of foreign Certifying Authorities

(1) Subject to such conditions and restrictions as may be specified by regulations, the Controller may with the previous approval of the Central Government, and by notification in the Official Gazette, recognise any foreign Certifying Authority as a Certifying Authority for the purpose of this Act.
(2) Where any Certifying Authority is recognised under sub-section (1), the Digital Signature Certificate issued by such Certifying Authority shall be valid for the purposes of this Act.

(3) The Controller may, if he is satisfied that the Certifying Authority has contravened any of the conditions and restrictions subject to which it was granted recognition under sub-section (1) he may, for reasons to be recorded in writing in the Official Gazette, revoke such recognition. 

20. Controller to act as repository

(1) The Controller shall be the repository of all Digital Signature Certificates issued under this Act.

(2) The Controller shall-

(a) make use of hardware, software and procedures that are secure from intrusion and misuse;

(b) observe such other standards as may be prescribed by the Central Government,
to ensure that the secrecy and security of the digital signatures are assured.
(3) The Controller shall maintain a computerised data base of all public keys in such a manner that such data base and the public keys are available to any member of the public.

21. Licence to issue Digital Signature Certificates

(1) Subject to the provisions of sub-section (2), any person may make an application, to the Controller, for a licence to issue Digital Signature Certificates.

(2) No licence shall be issued under sub-section (1), unless the applicant fulfills such requirements with respect to qualification, expertise, manpower, financial resources and other infrastructure facilities, which are necessary to issue Digital signature Certificates as may be prescribed by the Central Government.


(3) A licence granted under this sections shall-

(a) be valid for such period as may be prescribed by the Central Government;
(b) not be transferable or heritable;

(c) be subject to such terms and conditions as may be specified by the regulations.

22. Application for licence


(1) Every application for issue of a licence shall be in such form as may be prescribed by the Central Government.

(2) Every application for issue of a licence shall be accompanied by-

(a) a certification practice statement;

(b) a statement including the procedures with respect to identification of the applicant;
(c) payment of such fees, not exceeding twenty-five thousand rupees as may be prescribed by the Central Government;

(d) such other documents, as may be prescribed by the Central Government.

23. Renewal of licence

An application for renewal of a licence shall be-

(a) in such form;

(b) accompanied by such fees, not exceeding five thousand rupees,
as may be prescribed by the Central Government and shall be made not less than forty-five days before the date of expiry of the period of validity of the licence.
 24. Procedure for grant or rejection of licence

The Controller may, on receipt of an application under sub-section (1) of section 21, after considering the documents accompanying the application and such other factors, as he deems fit, grant the licence or reject the application:

Provided that no application shall be rejected under this section unless the applicant has been given a reasonable opportunity of presenting his case.

25. Suspension of licence

(1) The Controller may, if he is satisfied after making such inquiry, as he may think fit, that a Certifying Authority has,-

(a) made a statement in, or in relation to, the application for the issue or renewal of the licence, which is incorrect or false in material particulars;

(b) failed to comply with the terms and conditions subject to which the licence was granted;

(c) failed to maintain the standards specified under clause (b) of sub-section (2) of section 20;

(d) contravened any provisions of this Act, rule, regulation or order made thereunder,
revoke the licence :


Provided that no licence shall be revoked unless the Certifying Authority has been given a reasonable opportunity of showing cause against the proposed revocation. 

(2) The Controller may, if he has reasonable cause to believe that there is any ground for revoking a licence under sub-section (1), by order suspend such licence pending the completion of any inquiry ordered by him :

Provided that no licence shall be suspended for a period exceeding ten days unless the Certifying Authority has been given a reasonable opportunity of showing cause against the proposed suspension.

(3) No certifying Authority whose licence has been suspended shall issue any Digital Signature Certificate during such suspension.

26. Notice of suspension or revocation of licence

(1) Where the licence of the Certifying Authority is suspended or revoked, the Controller shall publish notice of such suspension or revocation, as the case may be, in the data base maintained by him.

(2) Where one or more repositories are specified, the Controller shall publish notices of such suspension or revocation, as the case may be, in all such repositories:

Provided that the data base containing the notice of such suspension or revocation, as the case may be, shall be made available through a web site shall be accessible round the clock :

Provided further that the Controller may, if he considers necessary, publicise the contents of data base in such electronic or other media, as he may consider appropriate.

27. Power to delegate

The Controller may, in writing, authorise the Deputy Controller, Assistant Controller or any officer to exercise any of the powers of the Controller under this Chapter.

28. Power to investigate contraventions


(1) The Controller or any officer authorised by him in this behalf shall take up for investigation any contravention of the provisions of this Act, rules or regulations made thereunder.


(2) The Controller or any officer authorised by him in this behalf shall exercise the like powers which are conferred on Income-tax authorities under Chapter XIII of the Income-tax Act, 1961 and shall exercise such powers, subject to such limitation laid down under that Act.

29. Access to computers and data

(1) Without prejudice to the provisions of sub-section (1) of section 69, the Controller or any person authorised by him shall, if he has reasonable cause to suspect that any contravention of the provisions of this Act, rules or regulations made thereunder has been committed, have access to any computer system, any apparatus, data or any other material connected with such system, for the purpose of searching or causing a search to be made for obtaining any information or data contained in or available to such computer system.

(2) For the purpose of sub-section (1), the Controller or any person authorised by him may, by order, direct any person incharge of, or otherwise concerned with the operation of, the computer system, data apparatus or material, to provide him with such reasonable technical and other assistance as he may consider necessary. 



30. Certifying Authority to follow certain procedures


Every Certifying Authority shall,-

(a) make use of hardware, software and procedures that are secure from intrusion and misuse;

(b) provide a reasonable level of reliability in its services which are reasonably suited to the performance of intended functions;

(c) adhere to security procedures to ensure that the secrecy and privacy of the digital signatures are assured; and

(d) observe such other standards as may be specified by regulations.

31. Certifying Authority to ensure compliance of the Act, etc. 

Every Certifying Authority shall ensure that every person employed or otherwise engaged by it complies, in the course of his employment or engagement, with the provisions of this Act, rules, regulations and orders made thereunder.


32. Display of licence

Every Certifying Authority shall display its licence at a conspicuous place of the premises in which it carries on its business.



33. Surrender of licence


(1) Every Certifying Authority whose licence is suspended or revoked shall immediately after such suspension or revocation, surrender the licence to the Controller.

(2) Where any Certifying Authority fails to surrender a licence under sub-section (1), the person in whose favour a licence is issued, shall be guilty of an offence and shall be punished with imprisonment which may extend up to six months or a fine which may extend up to ten thousand rupees or with both.

34. Disclosure


(1) Every Certifying Authority shall disclose in the manner specified by regulations-

(a) its Digital Signature Certificate which contains the public key corresponding to the private key used by that Certifying Authority to digitally sign another Digital Signature Certificate;

(b) any certification practice statement relevant thereto;

(c) notice of the revocation or suspension of its Certifying Authority certificate, if any; and

(d) any other fact that materially and adversely affects either the reliability of a Digital Signature Certificate, which that Authority has issued, or the Authority's ability to perform its services.

(2) Where in the opinion of the Certifying Authority any event has occurred or any situation has arisen which may materially and adversely affect the integrity of its computer system or the conditions subject to which a Digital Signature Certificate was granted, then, the Certifying Authority shall-

(a) use reasonable efforts to notify any person who is likely to be affected by that occurrence; or

(b) act in accordance with the procedure specified in its certification practice statement to deal with such event or situation.
CHAPTER VII : DIGITAL SIGNATURE CERTIFICATES

35. Certifying Authority to issue Digital Signature Certificate


(1) Any person may make an application to the Certifying Authority for the issue of a Digital Signature Certificate in such form as may be prescribed by the Central Government.

(2) Every such application shall be accompanied by such fee not exceeding twenty-five thousand rupees as may be prescribed by the Central Government, to be paid to the Certifying Authority :

Provided that while prescribing fees under sub-section (2) different fees may be prescribed for different classes of applications;

(3) Every such application shall be accompanied by a certification practice statement or where there is no such statement, a statement containing such particulars, as may be specified by regulations.

(4) On receipt of an application under sub-section (1), the Certifying Authority may, after consideration of the Certification practice statement or the other statement under sub-section (3) and after making such enquiries as it may deem fit, grant the Digital Signature Certificate or for reasons to be recorded in writing, reject the application : 

Provided that no Digital Certificate shall be granted unless the Certifying Authority is satisfied that-

(a) the application holds the private key corresponding to the public key to be listed in the Digital Signature Certificate;

(b) the applicant holds a private key, which is capable of creating a digital signature;

(c) the public key to be listed in the certificate can be used to verify a digital signature affixed by the private key held by the applicant :

Provided further that no application shall be rejected unless the applicant has been given a reasonable opportunity of showing cause against the proposed rejection.



36. Representation upon issuance of Digital Signature Certificate
A Certifying Authority while issuing a Digital Signature Certificate shall certify that-

(a) it has complied with the provisions of this Act and the rules and regulations made thereunder;

(b) it has published the Digital Signature Certificate or otherwise made it available to such person relying on it and the subscriber has accepted it;

(c) the subscriber holds the private key corresponding to the public key, listed in the Digital Signature Certificate;

(d) the subscriber's public key and private key constitute a functioning key pair;

(e) the information contained in the Digital Signature Certificate is accurate; and

(f) it has no knowledge of any material fact, which if it had been included in the Digital Signature Certificate would adversely affect the reliability of the representations made in clauses (a) to (d).



37. Suspension of Digital Signature Certificate


(1) Subject to the provisions of sub-section (2), the Certifying Authority which has issued a Digital Signature Certificate may suspend such Digital Signature Certificate,-

(a) on receipt of a request to that effect from-

(i) the subscriber listed in the Digital Signature Certificate; or

(ii) any person duly authorised to act on behalf of that subscriber;

(b) if it is of opinion that the Digital Signature Certificate should be suspended in public interest.

(2) A Digital Signature Certificate shall not be suspended for a period exceeding fifteen days unless the subscriber has been given an opportunity of being heard in the matter.

(3) On suspension of a Digital Signature Certificate under this section, the Certifying Authority shall communicate the same to the subscriber.

38. Revocation of Digital Signature Certificate

A Certifying Authority may revoke a Digital Signature Certificate issues by it-


(a)where the subscriber or any other person authorised by him makes a request to that effect; or

(b) upon the death of the subscriber; or

(c) upon the dissolution of the firm or winding up of the company where the subscriber is a firm or a company.

(2) Subject to the provisions of sub-section (3) and without prejudice to the provisions of sub-section (1), a Certifying Authority may revoke a Digital Signature Certificate which has been issued by it at any time, if it is of opinion that-

(a) a material fact represented in the Digital Signature Certificate is false or has been concealed;

(b) a requirement for issuance of the Digital Signature Certificate was not satisfied;

(c) the Certifying Authority's private key or security system was compromised in a manner materially affecting the Digital Signature Certificate's reliability;

(d) the subscriber has been declared insolvent or dead or where a subscriber is a firm or a company, which has been dissolved, wound-up or otherwise ceased to exist.

(3) A Digital Signature Certificate shall not be revoked unless the subscriber has been given an opportunity of being heard in the matter.


(4) On revocation of a Digital Signature Certificate under this section, the Certifying Authority shall communication the same to the subscriber.

39. Notice of suspension or revocation


(1) Where a Digital Signature Certificate is suspended or revoked under section 37 or section 38, the Certifying Authority shall publish a notice of such suspension or revocation, as the case may be, in the repository specified in the Digital Signature Certificate for publication of such notice.

(2) Where one or more repositories are specified, the Certifying Authority shall publish notice of such suspension or revocation, as the case may be, in all such repositories.
CHAPTER VIII : DUTIES OF SUBSCRIBERS
40. Generating key pair


Where any Digital Signature Certificate, the public key of which corresponds to the private key of that subscriber which is to be listed in the Digital Signature Certificate has been accepted by a subscriber, then, the subscriber shall generate the key pair by applying the security procedure.



41. Acceptance of Digital Signature Certificate


(1) A subscriber shall be deemed to have accepted a Digital Signature Certificate if he publishes or authorises the publication of a Digital Signature Certificate-

(a) to one or more persons;

(b) in a repository, or

otherwise demonstrates his approval of the Digital Signature Certificate in any manner,

(2) By accepting a Digital Signature the subscriber certifies to all who reasonable rely on the information contained in the Digital Signature Certificate that-

(a) the subscriber holds the private key corresponding to the public key listed in the Digital Signature Certificate and is entitled to hold the same;

(b) all representations made by the subscriber to the Certifying Authority and all material relevant to the information contained in the Digital Signature Certificate are true.;



(c) all information in the Digital Signature Certificate that is within the knowledge of the subscriber is true.

42 Control of private key

(1) Every subscriber shall exercise shall exercise reasonable care to retain control of the private key corresponding to the public key listed in his Digital Signature Certificate and take all steps to prevent its disclosure to a person not authorised to affix the digital signature of the subscriber.

(2) If the private key corresponding to the public key listed in the Digital Signature Certificate has been compromised, then, the subscriber shall communicate the same without and delay to the Certifying Authority in such manner as may be specified by the regulations.

Explanation- For the removal of doubts, it is hereby declared that the subscriber shall be liable to till he has informed the Certifying Authority that the private key has been compromised
CHAPTER IX : PENALTIES AND ADJUDICATION

43. Penalty of damage of computer, computer system, etc.


If any person without permission of the owner or any other person who is in charge of a computer, computer or computer network,-

(a) accesses or secures access to such computer, computer system or computer network;

(b) downloads, copies or extracts any data, computer data base or information from such computer, computer system or computer network including information or data held or stored in any removable storage medium;

(c) introduces or causes to be introduced any computer contaminant or computer virus into any computer, computer system or computer network;

(d) damages or causes to be damaged any computer, computer system or computer network, data, computer data base or other programmes residing in such computer, computer system or computer network;

(e) disrupts or causes disruption of any computer, computer system or computer network;
(f) denies or causes the denial of access to any person authorised to access any computer, or computer network by any means ; 

(g) provides any assistance to any person to facilitate access to a computer, computer system or computer network in contravention of the provisions of this Act, rules or regulations made there under ;

(h) charges the services availed of by a person to the account of another person by tampering with or manipulating any computer, computer system, or computer network, 
he shall be liable to pay damages by way of compensation not exceeding one crore rupees to the person so affected.

Explanation.- For the purpose of this section,-

(i) "computer contaminant" means any set of computer instructions that are designed-

(a) to modify, destroy, record, transmit data or programme residing within a computer, computer system or computer network; or


(b) by any means to usurp the normal operation of the computer, computer system, or computer network;

(ii) "computer data base" means a representation of information, knowledge, facts, concepts or instructions in text, image, audio video that are being prepared or have been prepared in a formalised manner or have been produced by a computer, computer system or computer network and are intended for use in a computer, computer system or computer network;

(iii) "computer virus" means any computer instruction, information, data or programme that destroys, damages, degrades or adversely affects the performance of a computer resource or attaches itself to another computer resource and operates when a programme, data or instruction is executed some other event takes place in that computer resource;

(iv) "damage " means to destroy, alter, delete, add, modify or rearrange any computer resource by any means.


44. Penalty for failure to furnish information, return, etc.

If any person who is required under this Act or any rules or regulations made there under to-


(a) furnish any document, return or report to the Controller or the Certifying Authority fails to furnish the same, he shall be liable to a penalty not exceeding one lakh and fifty thousand rupees for each such failure;

(b) file any return or furnish any information, books or other documents within the time specified therefor in the regulation fails to file return or furnish the same within the time specified therefor in the regulations, he shall be liable to a penalty not exceeding five thousand rupees for every day during which such failure continues;

(c) maintain books of account or records, fails to maintain the same, he shall be liable to a penalty not exceeding ten thousand rupees for every day during which the failure continues.


45. Residuary penalty

Whoever contravenes any rules or regulations made under this Act, for the contravention of which no penalty has been separately provided, shall be liable to pay a compensation not exceeding twenty-five thousand rupees to the person affected by such contravention or a penalty not exceeding twenty-five thousand rupees.

46. Power to adjudicate


(1) For the purpose of adjudging under this Chapter whether any person has committed a contravention of any of the provisions of this Act or of any rule, regulation, direction or order made there under the Central Government shall, subject to the provisions of sub-section (3), appoint any officer not below the rank of a Director to the Government of India or an equivalent officer of a State Government to be an adjudicating officer for holding an inquiry in the manner prescribed by the Central Government.


(2) The adjudicating officer shall, after giving the person referred to in sub-section (1) a reasonable opportunity for making representation in the matter and if, on such inquiry, he is satisfied that the person has committed the contravention, he may impose such penalty or award such compensation as he thinks fit in accordance with the provisions of that section.

(3) No person shall be appointed as an adjudicating officer unless he possesses such experience in the field of Information Technology and legal or judicial experience as may be prescribed by the Central Government.

(4) Where more than one adjudicating officers are appointed, the Central Government shall specify by order the matters and places with respect to which such officers shall exercise their jurisdiction.

(5) Every adjudicating officer shall have the powers of a civil court which are conferred on the Cyber Appellate Tribunal under sub-section (2) of section 58, and-

(a) all proceedings before it shall be deemed to be judicial proceedings within the meaning of sections 193 and 228 of the Indian Penal Code;

(b) shall be deemed to be a civil court for the purpose of section 345 and .46 of the Code of Criminal Procedure, 1973.

47. Factors to be taken into account by the adjudicating officer
While adjudging the quantum of compensation under this Chapter, the adjudicating officer shall have due regard to the following factors, namely :-
(a) the amount of gain of unfair advantage, wherever quantifiable, made as a result of the default; 

(b) the amount of loss caused to any person as a result of the default;
(c) the repetitive nature of the default.
CHAPTER X : THE CYBER REGULATIONS APPELLATE TRIBUNAL 

48. Establishment of Cyber Appellate Tribunal


(1) The Central Government shall, by notification, establish one or more appellate tribunals to be known as the Cyber Regulations Appellate Tribunal.

(2) The Central Government shall also specify, in the notification referred to in sub-section (1), the matters and places in relation to which the Cyber Appellate Tribunal may exercise jurisdiction.

49. Composition of Cyber Appellate Tribunal


A Cyber Appellate Tribunal shall consist of one person only (hereinafter referred to as the Presiding Officer of the Cyber Appellate Tribunal) to be appointed, by notification, by the Central Government.


50. Qualifications for appointment as Presiding Officer of the Cyber Appellate Tribunal


A person shall not be qualified for appointment as the Presiding Officer of a Cyber Appellate Tribunal unless he-

(a) is, or has been, or is qualified to be, a Judge of a High Court;

(b) is or has been a member of the Indian Legal Service and is holding or has held a post in Grade I of that Service for at least three years.


51. Term of officer

The Presiding Officer of a Cyber Appellate shall hold office for a term of five years from the date on which he enters upon his office or until he attains the age of sixty-five years, whichever is earlier.

52. Salary, allowances and other terms and conditions of service of Presiding Officer

The salary and allowances payable to, and the other terms and conditions of service including pension, gratuity and other retirement benefits of, the Presiding Officer or a Cyber Appellate Tribunal shall be such as may be prescribed:


Provided that neither the salary and allowances nor the other terms and conditions of service of the Presiding Officer shall be varied to his disadvantage after appointment.

53. Filling up of vacancies

If, for reason other than temporary absence, any vacancy occurs in the office of the Presiding Officer of a Cyber Appellate Tribunal, then the Central Government shall appointment another person in accordance with the provisions of this Act to fill the vacancy and the proceedings may be continued before the Cyber Appellate Tribunal from the stage at which the vacancy is filled.

54. Resignation and removal

(1) The Presiding Officer of a Cyber Appellate Tribunal may, be notice in writing under his hand addressed to the Central Government, resign his office : 

Provided that the said Presiding Officer shall, unless he is permitted by the Central Government to relinquish his officer sooner, continue to hod office until expiry of three months from the date of receipt of such notice or until a person duly appointed as his successor enters upon his office or until the expiry of his terms of office, whichever is the earliest.

(2) The Presiding Officer of a Cyber Appellate Tribunal shall not be removed from his officer except by an order by the Central Government on the ground of proved misbehaviour or incapacity after an inquiry made by a Judge of the Supreme Court in which the Presiding Officer concerned has been informed of the charges against him and given a reasonable opportunity of being heard in respect of these charges.

(3) The Central Government may, be rules, regulate the procedure for the investigation of misbehaviour or incapacity of the aforesaid presiding Officer.

55. Orders constituting Appellate Tribunal to be final and not to invalidate its proceedings


No order of the Central Government appointing any person as the Presiding Officer of a Cyber Appellate Tribunal shall be called in question in any manner and no act or proceeding before a Cyber Appellate Tribunal shall be called in question in any manner on the ground merely of any defect in the constitution of a Cyber Appellate Tribunal.

56. Staff of the Cyber Appellate Tribunal

(1) The Central Government shall provide the Cyber Appellate Tribunal with such officer and employees as that Government may think fit.



(2) The officers and employees of the Cyber Appellate Tribunal shall discharge their functions under general superintendence of the Presiding Officer.

(3) The salaries, allowances and other conditions of service of the officers and employees of the Cyber Appellate Tribunal shall be such as may be prescribed by the Central Government.


57. Appeal to Cyber Appellate Tribunal

(1) Save as provided in sub-section (2), any person aggrieved by an order made by Controller or an adjudicating officer under this Act may prefer an appeal to a Cyber Appellate Tribunal jurisdiction in the matter.

(2) No appeal shall lie to the Cyber Appellate Tribunal from an order made by an adjudicating officer with the consent of the parties.

(3) Every appeal under sub-section (1) shall be filed within a period of forty-five days from the date on which a copy of the order made by the Controller or the adjudicating officer is received by the person aggrieved and it shall be in such form and be accompanied by such fee as may be prescribed :

Provided that the Cyber Appellate Tribunal may entertain an appeal after the expiry of the said period of forty-five days if it is satisfied that there was sufficient cause for not filing it within that period.

(4) On receipt of an appeal under sub-section (1), the Cyber Appellate Tribunal may, after giving the parties to the appeal, an opportunity of being heard, pass such orders thereon as it thinks fit, confirming, modifying or setting aside the order appealed against.

(5) The Cyber Appellate Tribunal shall send a copy or every order made by it to the parties to the appeal and to the concerned Controller or adjudicating officer.

(6) The appeal filed before the Cyber Appellate Tribunal under sub-section (1) shall be dealt with by it as expeditiously as possible and endeavour shall be made by it to dispose of the appeal finally within six months from the date of receipt of the appeal.

58. Procedure and powers of the Cyber Appellate Tribunal

(1) The Cyber Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 but shall be guided by the principles of natural justice and, subject to the other provisions of this Act and of any rules, the Cyber Appellate Tribunal shall have powers to regulate its own procedure including the place at which it shall have its sitting.


(2) The Cyber Appellate Tribunal shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908, while trying a suit, in respect of the following matters, namely : -

(a)summoning and enforcing the attendance of any person and examining him on oath;

(b) requiring the discovery and production of documents or other electronic records;
(c) receiving evidence on affidavits;

(d) issuing commissions for the examination of witnesses of documents;

(e) reviewing its decisions;

(f) dismissing an application for default or deciding it ex parte; 

(g) any other matter which may be prescribed.

(3) Every proceeding before the Cyber Appellate Tribunal shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228, and for the purpose of section 196 of the Indian Penal Code and the Cyber Appellate Tribunal shall be deemed to be a civil court for the purposes of section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973.

59. Right to legal representation

The appellant may either appear in person or authorise one or more legal practitioners or any of its officers to present his or its case before the Cyber Appellate Tribunal.

60. Limitation

The provisions of the Limitation Act, 1963, shall, as far as may be, apply to an appeal made to the Cyber Appellate Tribunal.


61. Civil court not to have jurisdiction

No court shall have jurisdictions to entertain any suit or proceeding in respect of any matter which an adjudicating officer appointed under this Act or the Cyber Appellate Tribunal constituted under this Act is empowered by or under this Act to determine and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act.


62. Appeal to High Court

Any person aggrieved by any decision or order of the Cyber Appellate Tribunal may file an appeal to the High Court within sixty days from the date of communication of the decision or order of the Cyber Appellate Tribunal to him on any question of fact or law arising out of such order :

Provided that the High Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.

63. Compounding of contraventions


(1) Any contravention under this Chapter may, either before or after the institution of adjudication proceedings, be compounded by the Controller or such other officer as may be specially authorised by him in this behalf or by the adjudicating officer, as the case may be, subject to such conditions as the Controller or such other officer or the adjudicating officer may specify :

Provided that such sum shall not, in any case, exceed the maximum amount of the penalty which may be imposed under this Act for the contravention so compounded.

(2) Nothing in sub-section (1) shall apply to a person who commits the same or similar contravention within a period of three years from the date on which the first contravention, committed by him, was compounded.

Explanation- For the purpose of this sub-section, any second or subsequent contravention committed after the expiry of a period of three years from the date on which the contravention was previously compounded shall be deemed to be a first contravention.

(3) Where any contravention has been compounded under sub-section (1), no proceeding of further proceeding, as the case may be, shall be taken against the person guilty of such contravention in respect of the contravention so compounded. 

64. Recovery of penalty

A penalty imposed under this Act, if it is not  paid, shall be recovered as an arrear or land revenue and the licence or the Digital Signature Certificate, as the case may be, shall be suspended till the penalty is paid.
CHAPTER XI: OFFENCES
65. Tampering with computer source documents


Whoever knowing or intentionally conceals, destroys or alters or intentionally or knowingly causes another to conceal, destroy or alter any computer source code used for a computer, computer Programme, computer system or computer network, when the computer source code is required to be kept or maintained by law for the being time in force, shall be punishable with imprisonment up to three year, or with fine which may extend up to two lakh rupees, or with both.



Explanation.- For the Purpose of this section, "computer source code" means the listing of programmes, computer commands, design and layout and Programme analysis of computer resource in any form..

66. Hacking with computer system


(1) Whoever with the intent to cause or knowing that he is likely to cause wrongful loss or damage to the public or any person destroys or deletes or alters any information residing in a computer resource or diminishes its value or utility or affects it injuriously by any means, commits hacking.

(2) Whoever commits hacking shall be punished with imprisonment up to three years, or with fine which may extend up to two lakh rupees, or with both.

67. Publishing of information which is obscene in electronic form
Whoever publishes or transmits or causes to be published in the electronic form, any material which is lascivious or appeals to the prurient interest or if its effect is such as to tend to deprave and corrupt persons who are likely, having regard to all relevant circumstance, to read see or hear the matter contained or embodied in it, shall be punished on first conviction with imprisonment of either description for a term which may extend to five years and with fine which may extend to one lakh rupees and in the event of a second or subsequent conviction with imprisonment of either description for a term which may extend to ten years and also with fine which may extend to two lakh rupees. 


68. Power of Controller to give directions

The Controller may, by order, direct a Certifying Authority or any employee of such Authority to take such measures or cease carrying on such activities as specified in the order if those are necessary to ensure compliance with the provisions of this Act, rules or any regulations made there under.

(2) Any person who fails to comply with any order under sub-section (1) shall be guilty of an offence and shall be liable on conviction to imprisonment for a term not exceeding three years or to a fine not exceeding two lakh rupees or to both

69. Directions of Controller to a subscriber to extend facilitates to decrypt information


(1) If the Controller is satisfied that it is necessary or expedient so to do in the interest of the sovereignty or integrity of India, the security of the State, friendly relations with foreign States or public order or for preventing incitement to the commission of any cognizable offence; for reasons to be recorded in writing, by order, direct any agency of the Government to intercept any information transmitted through any computer resource.


(2) The subscriber or any person incharge of the computer resource shall, when called upon by any agency which has been directed under sub-section (1), extend all facilities and technical assistance to decrypt the information.

(3) The subscriber or any person who fails to assist the agency referred to in sub-section (2) shall be punished with an imprisonment for a term which may extend to seven years.



70. Protected system


(1) The appropriate Government may, by notification in the Official Gazette, declare that any computer, computer system or computer network to be a protected system.



(2) The appropriate Government may, by order in writing, authorise the persons who are authorised to a access protected systems notified under sub-section (1).

(3) Any person who secures access or attempts to secure access to a protected system in contravention of the provision of this section shall be punished with imprisonment of either description for a term which may extend to ten years and shall also be liable to fine.

71. Penalty for misrepresentation

(1) Whoever makes any misrepresentation to, or suppresses any material fact from, the Controller or the Certifying Authority for obtaining any license or Digital Signature Certificate, as the case may be, shall be punished with imprisonment for a term which may extend to two years, or which fine which may extend to one lakh rupees, or with both.

72. Penalty for breach of confidentiality and privacy

Save as otherwise provide in this Act or any other law for the time being in force, any person who, in pursuance of any of the powers conferred under this Act, rules or regulation made there under, has secured assess to any electronic record, book, register, correspondence, information, document or other material without the consent of the person concerned discloses such material to any other person shall be punished with imprisonment for a term which may extend to two years, or with fine which may extend to one lakh rupees, or with both.



73. Penalty for publishing Digital Signature Certificate false in certain particulars
(1) No person shall publish a Digital Signature Certificate or otherwise make it available to any other person with the knowledge that-

(a) the Certifying Authority listed in the certificate has not issued it; or 

(b) the subscriber listed in the certificate has not accepted it; or

(c) the certificate has been revoked or suspended,

unless such publication is for the purpose of verifying a digital signature created prior to such suspension or revocation.

(2) Any person who contravenes the provisions of sub-section (1) shall be punished with imprisonment for a term which may extend to two years, or with fine which may extend to one lakh rupees, or with both.

74. Publication for fraudulent purpose

Whoever knowingly creates, publishes or otherwise makes available a Digital Signature Certificate for any fraudulent or unlawful purpose shall be punished with imprisonment for a term which may extend to two years, or with fine which extend to one lakh rupees, or with both.

75. Act to apply for offence or contravention committed outside India
(1) Subject to the provisions of sub-section (2), the provisions of this Act shall apply also to any offence or contravention committed outside India by any person irrespective of his nationality.

(2) For the purposes of sub-section (1), this Act shall apply to an offence or contravention committed outside India by any person if the act or conduct constituting the offence or contravention involves a computer, computer system or computer network located in India. 

76. Confiscation

Any computer, computer system, floppies, compact disks, tape drives or any other accessories related thereto, in respect of which any provisions of this Act, rules, orders or regulations made there under has been or is being contravened, shall be liable to confiscation :

Provided that where it is established to the satisfaction of the court adjudicating the confiscation that the person in whose possession, power or control of any such computer, computer system, floppies, compact disks, tape drives or any other accessories relating thereto is found is not responsible for the contravention of the provisions of this Act, rules orders or regulations made there under, the court may, instead of making an order for confiscation of such computer, computer system, floppies, compact disks, tape drives or any other accessories related thereto, make such other order authorised by this Act against the person contravening of the provisions of this Act, rules, orders or regulations made there under as it may think fit.


77. Penalties or confiscation not to interfere with other punishments
No penalty imposed or confiscation made under this Act shall prevent the imposition of any other punishment to which the person affected thereby is liable under any other law for the time being in force.



78. Power to investigate offences


Notwithstanding anything contained in the Code of Criminal Procedure, 1973, a police officer not below the rank of Deputy Superintendent of Police shall investigate any offence under this Act.
CHAPTER XII
NETWORK SERVICE PROVIDERS NOT BE LIABLE IN CERTAIN CASES.

79. Network service providers not to be liable in certain cases
For the removal of doubts, it is hereby declared that no person providing an service as a network service provider shall be liable under this Act, rules or regulations made there under for any third party information or data made available by him if he proves that the offence or contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence or contravention.



Explanation.- For the purposes of this section,-



(a) "network service provider" means an intermediary;

(b) "third party information" means any information dealt with by a network service provider in his capacity as an intermediary;
CHAPTER XIII : MISCELLANEOUS

80. Power of police officer and other officers to enter, search, etc.
(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973, any police officer, not below the rank of a Deputy Superintendent of Police, or any other officer of the Central Government or a State Government authorised by the Central Government in this behalf may enter any public place and search and arrest without warrant any person found therein who is reasonably suspected or having committed or of committing or of being about to commit any offence under this Act. 

Explanation.- For the purpose of this sub-section, the expression "public place" includes any public conveyance, any hotel, any shop or any other place intended for use by, or accessible to the public.

(2) Where any person is arrested under sub-section (1) by an officer other than a police officer, such officer shall, without unnecessary delay, take or send the person arrested before a magistrate having jurisdiction in the case or before the officer-in-charge of a police station.

(3) The provisions of the Code of Criminal Procedure, 1973 shall, subject to the provisions of this section, apply, so far as may be, in relation to any entry, search or arrest, made under this section.


81. Act to have overriding effect


The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time in force.

82. Controller Deputy Controller and Assistant Controller to by pubic servants
The Presiding Officer and other officers and employees of a Cyber Appellate Tribunal, the Controller, the Deputy Controller and the Assistant Controllers shall be deemed to be public servants within the meaning of section 21 of the Indian Penal Code.


83. Power to give directions


The Central Government may give directions to any State Government as to the carrying into execution in the State of any of the provisions of this Act or of any rule, regulation or order made thereunder.

84. Protection of action taken in good faith


No suit, prosecution or other legal proceeding shall lie against the Central Government, the State Government, the Controller or any person acting on behalf of him, the Presiding Officer, adjudicating officers and the staff of the Cyber Appellate Tribunal for anything which is in good faith done or intended to be done in pursuance of this Act or any rule, regulation or order made there under.



85. Offences by companies


(1) Where a person committing a contravention of any of the provisions of this Act or of any rule, direction or order made there under is a company, every person who, at the time the contravention was committed, was in charge of, and was responsible to, the company for the conduct of business of the company as well as the company, shall be guilty of the contravention and shall be liable to be proceeded against and punished accordingly:


Provided that nothing contained in this sub-section shall render any such person liable to punishment if he proves that contravention took place without his knowledge or that he exercised all due diligence to prevent such contravention.

(2) Notwithstanding anything contained in sub-section (1), where a contravention of any of the provisions of this Act or of any rule, direction or order made there under has been committed by a company and it is proved that the contravention has taken place with the consent or connivance of, or is attributable to any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of the contravention and shall be liable to be proceeded against and punished accordingly.

Explanation.- For the purposes of this section.-

(i) "company" means any body corporate and includes a firm or other association of individuals; and

(ii) "director" in relation to a firm, means a partner in the firm.

86. Removal of difficulties


(1) If any difficulty arises in giving effect to provisions of this Act, the Central Government may, by order published in the Official Gazette, make such provisions not inconsistent with the provisions of this Act as appear to it to be necessary or expedient for removing the difficulty :

Provided that no order shall be made under this section after the expiry of a period of two years from the commencement of this Act. 

(2) Every order made under this section shall be laid, as soon as may be after it is made, before each House of Parliament.

87. Power of Central Government to make rules


(1) The Central Government may, by notification in the Official Gazette and in the Electronic Gazette make rules to carry out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules any provide for all or any of the following matters, namely :-

(a) the manner in which any information or matter may be authenticated by means of digital signature under section 5;

(b) the electronic form in which filing, issue, grant or payment shall be effected under sub-section (1) of section 6;

(c) the manner and format in which electronic records shall be filed, or issued and the method of payment under sub-section (2) of section 6;

(d) the matters relating to the type of digital signature, manner and format in which it may be affixed under section 10;

(e) the security procedure for the purpose of creating secure electronic record and secure digital signature under section 16;

(f) the qualifications, experience and terms and conditions of service of Controller, Deputy Controller and Assistant Controllers under section 17;
(g) other standards to the observed by the Controller under clause (b) of sub-section (2) of section 20;

(h) the requirements which an applicant must fulfil under sub-section (2) of section 21;

(i) the period of validity of licence granted under clause (a) of sub-section (3) of section 21;

(j) the form in which an application for licence may be made under sub-section (1) of section 22;

(k) the amount of fees payable under clause (c) of sub-section (2) of section 22;
(l) such other documents which shall accompany an application for licence under clause (d) of sub-section (2) of section 22;

(m) the form and the fee for renewal of a licence and the fee payable thereof under section 23;

(n) the form in which application for issue of a Digital Signature Certificate may be made under sub-section (1) of section 35;

(o) the fee to be paid to the Certifying Authority for issue of a Digital Signature Certificate under sub-section (2) of section 35;

(p) the manner in the adjudicating officer shall hold inquiry under sub-section (1) of section 46;

(q) the qualification and experience which the adjudicating officer shall possess under sub-section (3) of section 46;

(r) the salary, allowances and the other terms and conditions of service of the Presiding Officer under section 52;

(s) the procedure for investigation of misbehaviour or incapacity of the Presiding officer under sub-section (3) of section 54;

(t) the salary and allowances and other condition of service of other officer and employees under sub-section (3) of section 56;

(u) the form in which appeal may be filed and the fee thereof sub-section (3) of 

section 57;

(v) any other power of a civil court required to be prescribed under clause (g) of sub-section (2) of section 58; and

(w) any other matter which is required to be, or may be, prescribed.

(3) Every notification made by the Central Government under clause (f) of sub-section (4) of section 1 and every rule made by it shall be laid, as soon as may be after if is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both House agree in making any modification in the notification or the rule or both House agree that the notification or the rule should not be made, the notification or the rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that notification or rule.



88. Constitution of Advisory Committee


(1) The Central Government shall, as soon as may be after the commencement of this Act, constitute a Committee called the Cyber Regulation Advisory Committee.



(2) The Cyber Regulation Advisory Committee shall consists of a Chairperson and such number of other official and non-official members representing the interests principally affected or having special knowledge of the subject-matter as the Central Government may deem fit.

(3) The Cyber Regulation Advisory Committee shall advise-

(a) the Central Government either generally as regards any rules or for any other purpose connected with this Act;

(b) the controller in framing the regulations under this Act.

(4) There shall be paid to the non-official members of such Committee such travelling and other allowances as the Central Government may fix.

89. Power of Controller to make regulations


(1) The Controller may, after consultation with the Cyber Regulation Advisory Committee and with the previous approval of the Central Government, by notification in the Official Gazette, make regulations consistent with this Act and the rules made thereunder to carry out the purpose of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such regulations may provide for all or any of the following matters, namely :-

(a) the particulars relating to maintenance of data-base containing the disclosure record of every Certifying Authority under clause (m) of section 18;
(b) the conditions and restrictions subject to which the Controller may recognise any foreign Certifying Authority under sub-section (1) of section 19;
(c) the term and conditions subject to which a licence may be granted under clause (c) of sub-section (3) of section 21;

(d) other standards to be observed by a Certifying Authority under clause (d) of section 30;

(e) the manner in which the Certifying Authority shall disclose the matters specified in sub-section (1) of section 34;

(f) the particulars of statement which shall accompany an application under sub-section (3) of section 35;

(g) the manner in which the subscriber shall communicate the compromise of private key to the certifying Authority under sub-section (2) of section 42.

(3) Every regulation made under this Act shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both House agree in making any modification in the regulation or both House agree that the regulation should not be made, the regulation shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall without prejudice to the validity of anything previously done under that regulation.



90. Power of State Government to make rules


(1) The State Government may, by notification in the Official Gazette, make rules to carry out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules may provide for all or any of the following matters, namely :-

(a) the electronic form in which filing, issue, grant receipt or payment shall be effected under sub-section (1) of section 6;

(b) for matters specified in sub-section (2) of section 6;

(c) any other matter which is required to be provided by rules by the State Government.

(3) Every rule made by the State Government under this sections shall be laid, as soon as may be after it is made, before each House of the State Legislature where it consists of two House, or where such Legislature consists of one House, before that House.

91. Amendment of Act 45 of 1860

The Indian Penal Code shall be amendment in the manner specified in the First Schedule to this Act.


92. Amendment of Act 1 of 1872

The Indian Evidence Act, 1872 shall be amended in the manner specified in the Second Schedule to this Act.


93. Amendment of Act 18 of 1891

The Bankers' Books Evidence Act, 1891 shall be amended in the manner specified in the Third Schedule to this Act.


94. Amendment of Act 2 of 1934


The Reserve Bank of India Act, 1934 shall be amended in the manner specified in the Fourth Schedule to this Act. Right to Privacy

· Universal Declaration of Human Rights

Article 12.

No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks.

· International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.

Indian Law: Right to Privacy

· Article 21 of the Indian Constitution:

21. Protection of life and personal liberty.- No person shall be deprived of his life or personal liberty except according to procedure established by law. 

· Article 51 of the Indian Constitution:

51. Promotion of international peace and security.- 


The State shall endeavour to- 

(a) promote international peace and security; 

(b) maintain just and honourable relations between nations; 

(c) foster respect for international law and treaty obligations in the dealings of organised peoples with one another; and 

(d) encourage settlement of international disputes by arbitration. 

 

People's Union for Civil Liberties (PUCL) v. Union of India, AIR 1997 SUPREME COURT 568

KULDIP SINGH AND S. SAGHIR AHMAD, JJ.

 (A) Constitution of India, Art.19(1)(a), Art.21 - RIGHT TO LIFE - Right to life - Scope of - Telephone tapping - It infracts Art. 21 - Right to privacy is part of right to life and right to privacy would include telephone conversation in the privacy of home or office - Telephone tapping would also infract Art. 19 (1) (a) unless it comes within grounds of restrictions under Art. 19 (2) - When a person is talking on telephone, he is exercising his right to freedom of speech and expression.
(Paras 19 and  20)

(B) Telegraph Act (13 of 1885), S.5(2) - RIGHT TO LIFE - Telephone tapping - Occurrence of public emergency or existence of public safety interest are sine qua non for application of provisions of S. 5 (2).

Section 5 (2) permits the interception of messages in accordance with the provisions of the said Section. "Occurrence of any public emergency" or "in the interest of public safety" are the sine qua non for the application of the provisions of Section 5 (2). Unless a public emergency has occurred or the interest of public safety demands, the authorities have no jurisdiction to exercise the powers under the said Section. Public emergency would mean the prevailing of a sudden condition or state of affairs affecting the people at large calling for immediate action. The expression "public safety" means the state or condition of freedom from danger or risk for the people at large. When either of these two conditions are not in existence, the Central Government or a State Government or the authorised officer cannot resort to telephone tapping even though there is satisfaction that it is necessary or expedient so to do in the interests of sovereignty and integrity of India etc. In other words, even if the Central Government is satisfied that it is necessary or expedient so to do in the interest of the sovereignty and integrity of India or the security of the State or friendly relations with sovereign States or public order or for preventing incitement to the commission of an offence, it cannot intercept the messages or resort to telephone tapping unless a public emergency has occurred or the interest of public safety or the existence of the interest of public safety requires. Neither the occurrence of public emergency nor the interest of public safety are secretive conditions or situations. Either of the situations would be apparent to a reasonable person.
(Para 28)

The first step under Section 59 (2) is the occurrence of any public emergency or the existence of a public safety interest. Thereafter the competent authority under Section 5 (2) is empowered to pass an order of interception after recording its satisfaction that it is necessary or expedient so to do in the interest of (i) sovereignty and integrity of India, (ii) the security of the State, (iii) friendly relations with foreign States, (iv) public order, or (v) for preventing incitement to the commission of an offence. When any of the five situations mentioned above to the satisfaction of the competent authority require then the said authority may pass the order for interception of messages by recording reasons in writing for doing so. Procedure which deals with the modalities of regulating, restricting or even rejecting a fundamental right falling within Article 21 has to be fair, not foolish, carefully designed to effectuate, not to subvert, the substantive right itself.
(Paras 29 and  30)

(C) Telegraph Act (13 of 1885), S.5 and S.7 - RIGHT TO LIFE - Telephone-Tapping - Procedural safeguard - Absence of any provision in statute - Supreme Court directed observance of following procedure by way of safeguard.

In the absence of any provision for procedural safeguard in the Act in the matter of telephone tapping Supreme Court directed observance of following procedure by way of safeguard before resorting to telephone tapping:-

1) An order for telephone-tapping in terms of Section 5 (2) shall not be issued except by the Home Secretary, Government of India (Central Government ) and Home Secretaries of the State Government. In an urgent case the power may be delegated to an officer of the Home Department of the Government of India and that State Government not below the rank of Joint Secretary. Copy of the order shall be sent to the Review Committee concerned within one week of the passing of the order.

2) The order shall require the person to whom it is addressed to intercept in the course of their transmission by means a public telecommunication system, such communications as are described in the order. The order may also require the person to whom it is addressed to disclose the intercepted material to such person and in such manner as are described in the order.

3) The matters to be taken into account in considering whether an order is necessary under Section 5 (2) shall include whether the information which is considered necessary to acquire could reasonably be acquired by other means.

4) The interception required under Section 5 (2) shall be the interception of such communications as are sent to or from one or more addresses, specified in the order, being an address or addresses likely to be used for the transmission of communications to or from, from one particular person specified or described in the order or one particular set of premises specified or described in the order.

5) The order under Section 5(2) shall unless renewed, cease to have effect at the end of period of two months from the date of issue. The authority which issued the order may, at any time before the end of two months' period renew the order if it considers that it is necessary to continue the order in terms of Section 5 (2) of the Act. The total period for the operation of the order shall not exceed six months.

6) The authority which issued the order shall maintain the following records:

(a) the intercepted communications,

(b) the extent to which the material is disclosed,

(c) the number of persons and their identity to whom any of the material is disclosed,

(d) the extent to which the material is copied, and

(e) the number of copies made of any of the material.

7) The use of the intercepted material shall be limited to the minimum that is necessary in terms of Section 5 (2).

8) Each copy made of any of the intercepted material shall be destroyed as soon as its retention is no longer necessary in terms of Section 5 (2).

9) There shall be a Review Committee consisting of Cabinet Secretary, the Law Secretary and the Secretary, Telecommunication at the level of the Central Government. The Review Committee at the State level shall consist of Chief Secretary, Law Secretary and another member, other than the Home Secretary, appointed by the State Government.

(a) The Committee shall on its own, within two months of the passing of the order by the authority concerned, investigate whether there is or has been a relevant order under Section 5 (2). Where there is or has been an order whether there has been any contravention of the provisions of Section 5 (2).

(b) If on an investigation the Committee concludes that there has been a contravention of the provisions of Section 5 (2), it shall set aside the order under scrutiny of the Committee. It shall further direct the destruction of the copies of the intercepted material.

(c) If on investigation, the Committee comes to the conclusion that there has been no contravention of the provisions of Section 5 (2), it shall record the finding to that effect.
(Para 35) Amendments to the Indian Penal Code, 1860
29. "Document"

The word "document" denotes any matter expressed or described upon any substance by means of letters, figures, or marks, or by more than one of those means, intended to be used, or which may be used, as evidence of that matter.

[“Sec 29(A) The words “electronic record” shall have the same meaning as signed to them in clause (1) of sub-section (1) of section 2 of the Information Technology Act,2000”]

167. Public servant framing an incorrect document with intent to cause injury

Whoever, being a public servant, and being, as such public servant, charged with the preparation or translation of any document [“electronic record”], frames, [“prepares”] or translates that document [“or electronic record”] in a manner which he knows or believes to be incorrect, intending thereby to cause or knowing it to be likely that he may thereby cause injury to any person, shall be punished with imprisonment of either description for a term which may extend to three years, or with fine, or with both.

172. Absconding to avoid service of summons or other proceeding
Whoever absconds in order to avoid being served with a summons, notice or order, proceeding from any public servant legally competent, as such public servant, to issue such summons, notice or order, shall be punished with simple imprisonment for a term which may extend to one month, or with fine which may extend to five hundred rupees, or with both;

    or, if the summons or notice or order is to attend in person or by agent, or to produce a document [“or electronic record”] in a Court of Justice, with simple imprisonment for a term which may extend to six months, or with fine which may extend to one thousand rupees, or with both.

173. Preventing service of summons or other proceeding, or preventing publication thereof

Whoever in any manner intentionally prevents the serving on himself, or on any other person, of any summons, notice or order, proceeding from any public servant legally competent, as such public servant, to issue such summons, notice or order,

or intentionally prevents the lawful affixing to any place or any such summons, notice or order,

or intentionally removes any such summons, notice or order from any place to which it is lawfully affixed,

or intentionally prevents the lawful making of any proclamation, under the authority

of any public servant legally competent, as such public servant, to direct such proclamation to be made,

shall be punished with simple imprisonment for a term which may extend to one month, or with fine which may extend to five hundred rupees, or with both;

or, if the summons, notice, order or proclamation is to attend in person or by agent, or to produce a document [“or electronic record”] in a Court of Justice, with simple imprisonment for a term which may extend to six months, or with fine which may extend to one thousand rupees, or with both.

175. Omission to produce document to public servant by person legally bound to produce it

Whoever, being legally bound to produce or deliver up any document [“or electronic record”] of any public servant, as such, intentionally omits so to produce or deliver up the same, shall be punished with simple imprisonment for a term which may extend to one month, or with fine which may extend to five hundred rupees, or with both,

or, if the document [“or electronic record”] is to be produced or delivered up to a Court of Justice, with simple imprisonment for a term which may extend to six months, or with fine which may extend to one thousand rupees, or with both.

192. Fabricating false evidence
    Whoever causes any circumstance to exist or makes any false entry in any book or record [“or electronic record”], or makes any document [“or electronic record”] containing a false statement, intending that such circumstance, false entry or false statement may appear in evidence in a judicial proceeding, or in a proceeding taken by law before a public servant as such, or before an arbitrator, and that such circumstance, false entry or false statement, so appearing in evidence, may cause any person who in such proceeding is to form an opinion upon the evidence, to entertain an erroneous opinion touching any point material to the result of such proceeding, is said "to fabricate false evidence". 

204. Destruction of document to prevent its production as evidence

    Whoever secretes or destroys any document [“or electronic record”] which he may be lawfully compelled to produce as evidence in a Court of Justice, or in any proceeding lawfully held before a public servant, as such, or obligates or renders illegible the whole or any part of such document [“or electronic record”] with the intention of prevention the same from being produced or used as evidence before such Court or public servant as aforesaid, or after he shall have been lawfully summoned or required to produce the same for that purpose, shall be punished with imprisonment of either description for a term which may extend to two years, or with fine, or with both.

463. Forgery

Whoever makes any false documents [“or false electronic record”] or part of a document with intent to cause damage or injury, to the public or to any person, or to support any claim or title, or to cause any person to part with property, or to enter into any express or implied contract, or with intent to commit fraud or that fraud may be committed, commits forgery.

464. Making a false document

A person is said to make a false document [“or electronic record”] -

    First- Who dishonestly or fraudulently 

[“(a)”] makes, signs, seals or executes a document or part of a document, 

[“(b) makes or, transmits any electronic record or part of any electronic record;

(c) affixes any digital signature on any electronic record;

(d)”] makes any mark denoting the execution of a document, with the intention of causing it to be believed that such document or part of a document, [“electronic record or digital signature”] was made, signed, sealed, executed [“transmitted or affixed”] by or by the authority of a person by whom or by whose authority he knows that it was not made, signed, sealed, executed [“or affixed”] or

    Secondly- Who, without lawful authority, dishonestly or fraudulently, by cancellation or otherwise, alters a document [“or an electronic record”] in any material part thereof, after it has been made, executed [“or affixed with digital signature”] either by himself or by any other person, whether such person be living or dead at the time of such alteration; or

    Thirdly- Who dishonestly or fraudulently causes any person to sign, seal, execute or alter a document [“or an electronic record or to affix his digital signature or any electronic record”], knowing that such person by reason of unsoundness of mind or intoxication cannot, or that by reason of deception practised upon him, he does not know the contents of the document [“or electronic record”] or the nature of the alteration.

466. Forgery of record of court or of public register, etc

Whoever forges a document [“or an electronic record”], purporting to be a record or proceeding of or in a Court of Justice, or a register of birth, baptism, marriage or burial, or a register kept by a public servant as such, or a certificate or document purporting to be made by a public servant in his official capacity, or an authority to institute or defend a suit, or to take any proceedings therein, or to confess judgement, or a power of attorney, shall be punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine.

468. Forgery for purpose of cheating
Whoever commits forgery, intending that the document [“or an electronic record”] forged shall be used for the purpose of cheating, shall be punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine.

469. Forgery for purpose of harming reputation

Whoever commits forgery, intending that the document [“or an electronic record”] forged shall harm the reputation of any party, or knowing that it is likely to be used for that purpose, shall be punished with imprisonment of either description for a term which may extend to three years, and shall also be liable to fine.

470. Forged document

A false document [“or an electronic record”] made wholly or in part by forgery is designated "a forged document".

471. Using as genuine a forged document
Whoever fraudulently or dishonestly uses as genuine any document [“or an electronic record”] which he knows or has reason to believe to be a forged document [“or an electronic record”], shall be punished in the same manner as if he had forged such document [“or an electronic record”].

474. Having possession of document described in section 466 or 467, knowing it to be forged and intending to use it as genuine

Whoever has in his possession any document [“or an electronic record”], knowing the same to be forged, and intending that the same shall fraudulently or dishonestly be used as genuine, shall, if the document is one of the description mentioned in section 466 of this Code, be punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine; and if the document is one of the description mentioned in section 467, shall be punished with 152[imprisonment for life], or with imprisonment of either description, for a term which may extend to seven years, and shall also be liable to fine.

476. Counterfeiting device or mark used for authenticating documents other than those described in section 467, or possessing counterfeit marked material
Whoever counterfeits upon, or in the substance of, any material, any device or mark used for the purpose of authenticating any document [“or an electronic record”] other than the documents described in section 467 of this Code, intending that such device or mark shall be used for the purpose of giving the appearance of authenticity to any document then forged or thereafter to be forged on such material, or who, with such intent, has in his possession any material upon or in the substance of which any such device or mark has been counterfeited, shall be punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine.

477. Fraudulent cancellation, destruction, etc., of will, authority to adopt, or valuable security

Whoever fraudulently or dishonestly, or with intent to cause damage or injury to the public or to any person, cancels, destroys or defaces, or attempts to cancel, destroy or deface, or secretes or attempts to secrete any document which is or purports to be a will, or an authority to adopt a son, or any valuable security, or commits mischief in respect of such documents, shall be punished with 152[imprisonment for life], or with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine.

477A. Falsification of accounts

Whoever, being a clerk, officer or servant, or employed or acting in the capacity of a clerk, officer or servant, wilfully, and with intent to defraud, destroys, alters, mutilates or falsifies any book, [“electronic record”], paper, writing, valuable security or account which belongs to or is in the possession of his employer, or has been received by him for or on behalf of his employer, or wilfully, and with intent to defraud, makes or abets the making of any false entry in, or omits or alters or abets the omission or alteration of any material particular from or in, any such book, [“electronic record”], paper, writing, valuable security or account, shall be punished with imprisonment of either description for a term which may extend to seven years, or with fine, or with both.

Amendments to Indian Evidence Act, 1872

SECTION 3

Interpretation clause

Evidence means and includes- 

1. All statements which the courts permits or requires to be made before it by witness, in relation to matters of fact under inquiry; such statements are called oral evidence;

2. all documents [“including electronic records”] produced for the inspection of the court are called documentary evidence

SECTION 17

Admission defined

An admission is a statement oral or documentary, [”or contained in an electronic form”] which suggests any inference as to any fact in issue or relevant fact, and which is made by any of the persons and under the circumstances, hereinafter mentioned.

SECTION 22

When oral admissions as to contents of documents are relevant

 [“22A. When oral admission as to contents of electronic records are relevant

Oral admissions as to the contents of electronic records are not relevant, unless the genuineness of the electronic record produced is in question”]

SECTION 35

Relevancy of entry in public record made in performance of duty 

An entry in any public or other official book, register or record [“or an electronic record,”] stating a fact in issue or relevant fact, and made by a public servant in the discharge of his official duty, or by any other person in performance of a duty specially enjoined by the law of the country in which such book, register, or record [“or an electronic record”] is kept, is itself a relevant fact.

SECTION 39

What evidence to be given when statement forms part of a conversation, document, electronic record, book or series of letters or papers.

When any statement of which evidence is given forms part of a longer statement, or of a conversation or part of an isolated document, or is contained in a document which forms part of a book, [“or is contained in part of electronic record”] or of a connected series of letters or papers, evidence shall be given of so much and no more of the statement, conversation, document, [“electronic record”], book or series of letters or papers as the Court considers necessary in that particular case to the full understanding of the nature and effect of the statement, and of the circumstances under which it was made.

SECTION 59

Proof of facts by oral evidence 

All facts, except the contents of documents [“or electronic records”], may be proved by oral evidence

SECTION 65

Cases in which secondary evidence relating to documents may be given

[“65A. Special provisions as to evidence relating to electronic record

The contents of electronic records may be proved in accordance with the provisions of section 65B

65B. Admissibility of electronic records

    (1) Notwithstanding anything contained in this Act, any information contained in an electronic record which is printed on a paper, stored, recorded or copied in optical or magnetic media produced by a computer (hereinafter referred to as the computer output) shall be deemed to be also a document, if the conditions mentioned in this section are satisfied in relation to the information and computer in question and shall be admissible in any proceedings, without further proof or production of the original, as evidence of any contents of the original or of any fact stated therein or which direct evidence would be admissible.

    (2) The conditions referred to in sub-section (1) in respect of a computer output shall be the following, namely:-

        (a) the computer output containing the information was produced by the computer during the period over which the computer was used regularly to store or process information for the purposes of any activities regularly carried on over that period by the person having lawful control over the use of the computer;

        (b) during the said period, information of the kind contained in the electronic record or of the kind from which the information so contained is derived was regularly fed into the computer in the ordinary course of the said activities; 

        (c) throughout the materiel part of the said period, the computer was operating properly or, if not, then in respect of any period in which it was not operating properly or was out of operation during that part of the period, was not such as to affect the electronic record or the accuracy of its contents; and 

        (d) The information contained in the electronic record reproduces or is derived from such information fed into the computer in the ordinary course of the said activities.

    (3) Where over any period, the functions of storing or processing information for the purposes of any activities of any regularly carried on over that period as mentioned in clause (a) of sub-section (2) was regularly performed by computer, whether-

        (a) By a combination of computers operating over that period; or

        (b) By different computers operating in succession over that period; or

        (c) By different combinations of computers operating in succession over that period; or

        (d) In any other manner involving the successive operation over that period, in whatever order, of one or more computers and one or more combinations of computers.

All the computers used for that purpose during that period shall be treated for the purposes of this section as constituting a single computer; and references in this section to a computer shall be construed accordingly.

    (4) In any proceedings where it is desired to give a statement in evidence by virtue of this section, a certificate doing any of the following things, that is to say,-

        (a) Identifying the electronic record containing the statement and describing the manner in which it was produced;

        (b) giving such particulars of any device involved in the production of that electronic record as may be appropriate for the purpose of showing that the electronic record was produced by a computer;

        (c) Dealing with any of the matters to which the conditions mentioned in sub-section (2) relate,

and purporting to be signed by a person occupying a responsible official position in relation to the operation of the relevant device or the management of the relevant activities (whichever is appropriate) shall be evidence of any matter stated in the certificate; and for the purpose of this sub-section it shall be sufficient for a matter to be stated to the best of the knowledge and belief of the person stating it.

    (5) For the purposes of this section,-

        (a) Information shall be taken to be supplied to a computer if it is supplied thereto in any appropriate form and whether it is so supplied directly or (with or without human intervention) by means of any appropriate equipment;

        (b) whether in the course of activities carried on by any official, information is supplied with a view to its being stored or processed for the purposes of those activities by a computer operated otherwise than in the course of those activities, that information, if duly supplied to that computer, shall be taken to be supplied to it in the course of those activities;

        (c) A computer output shall be taken to have been produced by a computer whether it was produced by it directly or (with or without human intervention) by means of any appropriate equipment.”]

SECTION 81

Presumption as to Gazettes, newspapers, private Acts of Parliament and other documents

[“81A. Presumption as to Gazettes in electronic forms

The Court shall presume the genuineness of every electronic record purporting to be the Official Gazette, or purporting to be electronic record directed by any law to be kept by any person, if such electronic record is kept substantially in the form required by law and is produced from proper custody”]

SECTION 85

Presumption as to powers-of-attorney

[“85A. Presumption as to electronic agreements.

The Court shall presume that every electronic record purporting to be an agreement containing the digital signature of the parties was so concluded by affixing the digital signature of the parties.

85B. Presumption as to electronic record and digital signatures

    (1) In any proceedings involving a secure electronic record, the Court shall presume unless contrary is proved, that the secure electronic record has not been altered since the point of time to which the secure status relates.

    (2) In any proceedings, involving secure digital signature, the Court shall presume unless the contrary is proved that-

        (a) The secure digital signature is affixed by subscriber with the intention of signing or approving the electronic record;

        (b) Except in the case of a secure electronic record or a secure digital signature, nothing in the section shall create any presumption relating to authenticity and integrity of the electronic record or any digital signature.

85C. Presumption as to Digital Signature Certificates

The Court shall presume, unless contrary is proved, that the information listed in a Digital Signature Certificate is correct, except for information specified as subscriber information which has not been verified, if the certificate was accepted by the subscriber.”]

SECTION 90

 Presumption as to documents thirty years old

[“90A. Presumption as to electronic records five year old

Where any electronic record, purporting or proved to be five years old, is produced from any custody which the Court in the particular case considers proper, the Court may presume that the digital signature which purports to be the digital signature of any particular was so affixed by him or any person authorized by him in this behalf.”]

SECTION 131

Production of documents or electronic records which another person, having possession, could refuse to produce

No one shall be compelled to produce documents in his possession [“or electronic records”] under his control, which any other person would be entitled to refuse to produce if they were in his possession or control, unless such last-mentioned person consents to their production.

******************************
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Setting the context

The recent arrest of Avnish Bajaj, the Chief Executive of baazee.com, in the context of the students’ sex scandal has opened a Pandora’s Box. Two of the prominent issues from an organizational perspective are those of Corporate Social Responsibility and Accountability. The most prominent question that has cropped up: Is the Chief Executive/Head of a portal completely responsible for all transactions/content displays on the portal/website?

The question of accountability has strong legal associations that have to be examined in the context of the dynamic, ever-changing IT environment with an increased emphasis on process automation, the seamless convergence of different media, and the recognition of individual choice through personalization of services and products.

In this rapidly evolving context, where does our legal framework stand? How often have statutes in the IT sector evolved at a pace that is in sync with the domain that they purport to safeguard? How watertight are the laws in ensuring that while the guilty do not escape from the vice-like grip of the law, the innocents are not punished?

We first list out the facts of the case and present the sequence of events. We then address the legal statutes that are relevant to this case. We primarily look at the applicability of the Indian Penal Code and the Information Technology Act, 2000 [here in after IT Act]. We also examine whether statutes such as the Indecent Representation of Women (Prohibition) Act are relevant to this case.

We address the issue of obscenity and its interpretation as per the statutes in India, UK and USA. We then look at the legal position of baazee.com in the Indian scenario and specifically look at the issue of vicarious liability to CEOs. The power of law-enforcers as per the IT Act is addressed and the consequences of the loopholes are identified.

Facts of the Case

The case relates to a sex clip scandal of a Delhi Public School of R.K. Puram, New Delhi. A student is suspected to have indulged in a sexual act with his classmate, shot it on a mobile phone and circulated across the country. Police says that the clip, lasting two minutes and 37 seconds, was copied on to video CDs and sold. This was done by an IIT Kharagpur student named Raviraj, who was arrested. He put up the clip on the site, baazee.com with a reserve price of Rs. 125/-. baazee.com chairman and CEO Avnish Bajaj , an Indian- born US citizen,  was summoned by the Delhi Police and was arrested after it was established that eight CDs of the lewd clips were sold in the site. He was arrested under Section 67 of the Information Technology Act which prohibits transmission of obscene material through electronic media. 

Deputy Commissioner of the economic offence wing of Delhi police, Prabhakar, who investigated the case claimed that the portal did not exercise due diligence and allowed the clip to be put on sale on their website. The law enters a grey area here because baazee.com says said it had no knowledge of the sale as anyone can sell almost anything on the auction site and that the portal merely acts as a meeting ground for buyers and sellers. 

The Delhi High Court granted bail to Avnish Bajaj, asked Bajaj to furnish two securities of Rs. 1 lakh each and directed him to surrender his passport and not to leave the country without permission. 

Sequence of Events

The chronological sequence of events enveloping this case is as follows:

	Around Nov 15th 2004
	DPS, RK Puram: Obscene video filmed using cellphone camera and distributed using MMS. The concerned students are expelled.

	Around Nov 27th 2004
	Video copied to VCD

VCD put on sale in Books & Magazines section of  baazee.com, by Ravi Raj, IIT-Kharagpur student

	Nov 27th - Dec 5th 2004
	8 people purchase this VCD through bazee.com
baazee.com removes the link on Dec 5th

	Dec 5th- Dec 14th 2004
	baazee.com allows special team of Delhi Police to examine their Mumbai office servers. Link to Ravi Raj established. 

Ravi Raj arrested on Dec 14

	Dec 14th-Dec 17th 2004
	Avnish Bajaj, CEO of baazee.com, contacted by police and asked to come to India.

Arrested by police on arrival on Dec 17th

	Dec 18th 2004
	Bail plea of Mr. Bajaj dismissed by Metropolitan Magistrate

Remanded to judicial custody till Dec 24th

	Dec 19th 2004
	Expelled DPS student (boy who filmed the obscene act) arrested

	Dec 20th  2004
	Bail petition of Mr. Bajaj adjourned

	Dec 21st  2004
	Delhi HC grants bail to Mr. Bajaj

Expelled DPS student sent to juvenile home till Jan 4th, 2005

Union Commerce & Industry Minister Kamal Nath says Government could consider changing IT Laws

	Dec 22nd  2004
	Expelled DPS student gets bail from juvenile Court

	Dec 24th   2004
	IIT-KGP student Ravi Raj gets bail from Delhi Court


Legally Speaking…

The established criminal law jurisprudence of this country prescribes the offences in which arrest without warrant is provided. These are called “cognizable offences” while others are “non-cognizable offences”. “Cognizable offence” means an offence for which, and "cognizable case" means a case in which, a police officer may, in accordance with the First Schedule or under any other law for the time being in force, arrest without warrant 
 In short, cognizable offence means a case where the police officer is authorized to arrest a person without warrant. “Non-cognizable offence" means an offence for which, and "non-cognizable case" means a case in which, a police officer has no authority to arrest without warrant.

The IT Act does not provide any distinction between cognizable offence and non cognizable offence. Section 80 (1) in Chapter XIII of the IT Act details the power of police officers and other authorized Government officials with respect to arresting those considered to have violated one/more provisions of  the Act. It states:

Notwithstanding anything contained in the Code of Criminal Procedure, 1973, any police officer, not below the rank of a Deputy Superintendent of Police, or any other officer of the Central Government or a State Government authorised by the Central Government in this behalf may enter any public place and search and arrest without warrant any person found therein who is reasonably suspected or having committed or of committing or of being about to commit any offence under this Act

Explanation.—For the purposes of this sub-section, the expression "public place" includes any public conveyance, any hotel, any shop or any other place intended for use by, or accessible to the public.
The Police arrested Mr. Bajaj under Section 67 of the Act and without warrant as per section 80 of the IT Act. This section, while specifying what is meant by “Publishing of information which is obscene in electronic form” also specifies the punishment for the same. Section 80 reads as follows:
Whoever publishes or transmits or causes to be published in the electronic form, any material which is lascivious or appeals to the prurient interest or if its effect is such as to tend to deprave and corrupt persons who are likely, having regard to all relevant circumstances, to read, see or hear the matter contained or embodied in it, shall be punished on first conviction with imprisonment of either description for a term which may extend to five years and with fine which may extend to one lakh rupees and in the event of a second or subsequent conviction with imprisonment of either description for a term which may exten1d to ten years and also with fine which may extend to two lakh rupees.
The words “Publish” and “Transmit” have not been explicitly explained in the Act. This leads to a significant degree of ambiguity. Possession, browsing or surfing through obscene content is not considered illegal. 

Likewise, Section 292 of the Indian Penal Code deals with “Sale, etc., of obscene books, etc”. Sub-section 1 defines the word “obscene” as follows:

For the purposes of subsection (2), a book, pamphlet, paper, writing, drawing, painting, representation, figure or any other object, shall be deemed to be obscene if it is lascivious or appeals to the prurient interest or if its effect, or (where it comprises two or more distinct items) the effect of any one of its items, is, if taken as a whole, such as to tend to deprave and corrupt person, who are likely, having regard to all relevant circumstances, to read, see or hear the matter contained or embodied in it.
Sub-section 2 stipulates what activities are tantamount to sale or dissemination of “obscene” matter as follows:

Whoever-

    (a) sells, lets to hire, distributes, publicly exhibits or in any manner puts into circulation, or for purposes of sale, hire, distribution, public exhibition or circulation, makes, produces or has in his possession any obscene book, pamphlet, paper, drawing, painting, representation or figure or any other obscene object whatsoever, or

    (b) imports, exports or conveys any obscene object for any of the purposes aforesaid, or knowing or having reason to believe that such object will be sold, let to hire, distributed or publicly exhibited or in any manner put into circulation, or

    (c) takes part in or receives profits from any business in the course of which he knows or has reason to believe that any such obscene objects are for any of the purposes aforesaid, made, produced, purchased, kept, imported, exported, conveyed, publicly exhibited or in any manner put into circulation, or

    (d) advertises or makes known by any means whatsoever that any person is engaged or is ready to engage in any act which is an offence under this section, or that any such obscene object can be procured from or through any person
Sub-section 2, Clause (e) specifies the punishment for offences under section 292(2) as follows:

“offers or attempts to do any act which is an offence under this section shall be punished on first conviction with imprisonment of either description for a term which may extend to two years, and with fine which may extend to two thousand rupees, and, in the event of a second or subsequent conviction, with imprisonment of either description for a term which may extend to five years, and also with fine which may extend to five thousand rupees”

Both the provisions prescribe punishment for distributing, publishing or transmitting obscene material either in paper form or electronic form as the case may be. Now the question arises:

What is the meaning of “obscene”?

Meaning of Obscenity:

The issue of obscenity is always been a complex one as it involves related issues like decency and morality. It is difficult to judge in isolation using straight jacket principles. It needs a wider perspective. For example: placing a nude picture in the art gallery may be indecent and vulgar to some one but at the same time the said picture may be looked at from an artistic view point. When such a dichotomy exists, it is important that a holistic view should be undertaken as any narrow interpretation may lead to miscarriage of justice.

Test of Obscenity:   From its importance, one has to see the concept from a broader perspective and it would be wise enough to trace the historical development of test for obscenity. 

English Court: The test of obscenity was first laid down in 1863 by the Queens Bench in Queen v. Hicklin (1883) 3 QB 360. 

he Indian Penal Code borrowed the word from the English Statute. As the word "obscene" has been interpreted by English Courts something may be said of that interpretation first.  The section may thus be regarded as substantially in pari materia with section 292, Indian Penal Code in spite of some differences in language. In Hicklin's case, Lord  Cockburn C.J. laid down the test of obscenity in these words : 

“I think the test of obscenity is this-whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences, and into whose hands a publication of this sort may fall, it is quite certain that it would suggest to the minds of the young of either sex, or even to persons of more advanced years, thoughts of a most impure and libidinous character."

US Court:  The current legal standard for obscenity in the USA is as detailed below. 
The basic guidelines for the trier of fact must be:

(a) whether 'the average person, applying contemporary community standards' would find that the work, taken as a whole, appeals to the prurient interest; 

(b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and 

(c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
 
Indian Courts: What is obscenity has not been defined either in Section 292 of the IPC or in any of the statutes. It is the duty of Court to consider the matter at hand by taking an overall view of the entire work and to determine whether the obscene passages are so likely to deprive and corrupt those whose minds are open to such influences and in whose hands the book is likely to fall and in doing so one must not overlook the influence of the book on the social morality of our contemporary society.
The concept of obscenity would differ from country to country depending on the standards of morals of contemporary society. What is considered as a piece of literature in France may be obscene in England and what is considered in both countries as not harmful to public order and morals may be obscene in our country. The standards of contemporary society in India are also fast changing. The adults and adolescents have available to them a large number of classics, novels, stories and pieces of literature which have a mixture of sex, love and romance. In the field of art and cinema, the adolescent is shown situations which even a quarter of century ago would be considered derogatory to public morality. However, with regard to changing conditions, these are taken for granted without in any way intending to debase or debauch the mind. What the Court has to see is whether a class, not an isolated case, into whose hands the book, article or story falls, suffer in their moral outlook or became depraved by reading it or might have impure and lecherous thoughts aroused in their minds.
 

The test of obscenity, as laid down in Hicklin's case (1868) 3 QB 360 and formerly applied in India is this: Whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences, and into whose hands a publication of this sort may fall. If is quite certain that it would suggest to the minds of the young of either sex, or even to persons of more advanced years, thoughts of a most impure and libidinous character.
 

In judging the question of obscenity, the Judge in the first place should try to place himself in the position of the author and from the view point of the author. The Judge should try to understand what is it that the author seeks to convey and what the author conveys has any literary and artistic value. The Judge should thereafter place himself in the position of a reader of every age group in whose hands the book is likely to fall and should try to appreciate what kind of possible influence the book is likely to have on the minds of the readers.

A Judge, should thereafter apply his judicial mind dispassionately to decide whether the book in question can be said to be obscene within the meaning of S. 292 IPC by an objective assessment of the book as a whole and also of the passages complained of as obscene separately. In appropriate cases, the Court, for eliminating any subjective element or personal preference which may remain hidden in the sub-conscious mind and may unconsciously affect a proper objective assessment, may draw upon the evidence on record and also consider the views expressed by reputed or recognized authors of literature on such questions if there be any for his own consideration and satisfaction to enable the Court to discharge the duty of making a proper assessment.
 
The present case of the baazee.com Chief Executive falls under the ambit of both the aforementioned legislations (IPC and IT Act). Summarizing the above, we get:

	Punishment under Section 67, IT Act 2000
	Punishment under Section 292, IPC

	Punishment on first conviction with imprisonment of either description for a term which may extend to five years and with fine which may extend to one lakh rupees and in the event of a second or subsequent conviction with imprisonment of either description for a term which may extend to ten years and also with fine which may extend to two lakh rupees
	Punishment on first conviction with imprisonment of either description for a term which may extend to two years, and with fine which may extend to two thousand rupees, and, in the event of a second or subsequent conviction, with imprisonment of either description for a term which may extend to five years, and also with fine which may extend to five thousand rupees

	As per Cr. PC (First Schedule-Classification of offences against other laws), the offence is Cognizable and Non-bailable and
	As per Cr. PC (First Schedule-Offences under the Indian Penal Code), the offence is Cognizable and Bailable

	First Conviction, triable by Magistrate of the first class

Second Conviction, traible by the Court of Session
	Triable by any Magistrate


In such a scenario, Section 81 of the IT Act resolves the deadlock by clearly stating that:

The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force.

Consequently, Section 67 of the IT Act and not Section 292 of the IPC should be used as the basis for evaluating the actions of the accused and should be used as the basis for punishment, should the accused be found guilty of the said charges.
Section 79 in Chapter XII of the IT Act specifies the exceptional case(s) in which Network Service Providers may not be held liable under this Act. It states:

“For the removal of doubts, it is hereby declared that no person providing any service as a network service provider shall be liable under this Act, rules or regulations made thereunder for any third party information or data made available by him if he proves that the offence or contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence or contravention.

Explanation.—For the purposes of this section, —

(a) "network service provider" means an intermediary;

(b) "third party information" means any information dealt with by a network service provider in his capacity as an intermediary;”

According to Section 2 (w) of the IT Act:

 "intermediary" with respect to any particular electronic message means any person who on behalf of another person receives, stores or transmits that message or provides any service with respect to that message;

baazee.com is a C2C (Consumer to Consumer) portal, as it merely functions as a channel for a seller and consumer to directly interact with each other, without baazee.com having knowledge of the goods exchanged in the transaction. baazee.com and eBay spokespersons have maintained that the site was not selling the video, but merely providing a channel between the direct buyer and seller. In this scenario, can baazee.com be looked at as an intermediary? Going by the definition of “intermediary”, it can be deduced that baazee.com has functioned as one by providing a service with respect to the obscene message through its C2C model. If so, then the baazee.com Chief Executive could claim that as per the Explanation (a) of Section 79, baazee.com is a Network Service Provider and can hence seek immunity from punishment on the basis of Section 79, citing contravention without his knowledge. 

Other perspectives

baazee.com was originally started as an Indian company and was recently taken over by the US- based eBay.com. If we assume that baazee.com is a “Company” registered under the Companies Act 1956, then Section 85 of the IT Act comes into play. It states that:

(1) Where a person committing a contravention of any of the provisions of this Act or of any rule, direction or order made thereunder is a company, every person who, at the time the contravention was committed, was in charge of, and was responsible to, the company for the conduct of business of the company as well as the company, shall be guilty of the contravention and shall be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such person liable to punishment if he proves that the contravention took place without his knowledge or that he exercised all due diligence to prevent such contravention.

(2) Notwithstanding anything contained in sub-section (1), where a contravention of any of the provisions of this Act or of any rule, direction or order made thereunder has been committed by a company and it is proved that the contravention has taken place with the consent or connivance of, or is attributable to any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary

Indecent Representation of Women Prohibition Act 1986 (IWRP)

In their article- “Legal Web: Baazee CEO's Arrest Exposes Flaws in the Law” in the Times of India, [image: image1.png]


Diljeet Titus & Sumit Kumar Roy state that the case draws attention to the IWRP Act specific reference to sections 3 and 7.

Section 3, which deals with Prohibition of advertisements containing indecent representation of Women states that:
No person shall publish, or cause to be published, or arrange or take part in the publication or exhibition of, any advertisement which contains indecent representation of women in any form.

Further, Section 7, which deals with Offences by companies states:

(1) Where an offence under this Act has been committed by a company, every person, who, at the time the offence was committed was in-charge of, and was responsible to, the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the offence and shall be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such person liable to any punishment, if he proves that the offence was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where any offence under this Act has been committed by a company and it is proved that the offence has been committed with the consent or connivance of, or is attributable to any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall be proceeded against and punished accordingly.

Explanation – For the purpose of this section.-

"company" means any body corporate and includes a firm or other association of individuals; and

"director", in relation to a firm, means a partner in the firm.
However, we believe that section 3 of the IRWP applies to baazee.com only if it carried advertisements (for the VCD in question) which represented women in an indecent manner. We do not believe that a simple text based link to the contact details of the person selling the file in question is an indecent advertisement by itself, unless it contained profane/obscene representation of women. Hence, section 3 and consequently section 7 of the IRWP would apply only in the situation outlined above. Besides, the product (the VCD) seems to be the bone of contention in this case, not the advertisement for the product. 
Where does the buck stop?
baazee.com CEO, Avnish Bajaj, is accused of not taking steps to prevent the sale of the footage. He was arrested under India's IT Act, which prohibits the use of the internet to distribute obscene or pornographic material. [image: image2.png]




The company, which is now owned by California-based eBay Inc, says it was not aware of the content of the clip and it was removed from the site once it became known. The video clip itself was not shown on the site; the seller offered to e-mail the clip to the buyer directly. 

The issue of vicarious responsibility has arisen in the past with regard to Cyber-Café owners and their customers, or parents/school administrators and children. The use of firewalls or software programs (for filtering objectionable material) like Net Nanny has been a common response to help offset this responsibility.

Extrapolating this principle of vicarious responsibility to company heads and their employees seems a logical extension, but while the prospect is gloriously idealistic, the stark realities of an organizational setup prompt one to question the feasibility of such an argument.

Is it humanly possible to monitor the activities of every employee in the organization? Can the Chief Executive account for every bit of content in the enterprise-wide networks and websites/portals of the company? 

Irrespective of whether we look at the Network Service Provider perspective of Section 79, or the Company perspective of Section 85, under the present IT Act, it is very difficult for the CEOs to manage a crisis of this sort.

Section 79 and the Proviso Clause of Section 85 of the IT Act state that due diligence of the employer and occurrence of the contravention without the employer’s knowledge, if proved, can prove the innocence of the Chief Executive, the burden of proof rests with the concerned person. 

Another paradox of this case is a reality faced by all fast-expanding portals/websites. In order to manage the burgeoning customer base and traffic, companies have sought to automate their hitherto manual processes of screening and even core transactions. While this has led to increased speed and quicker response times for customers, the huge number of transactions mean that individualized screening mechanisms are inadequate. Companies will have to ensure that in digitizing/automating their services, they observe due diligence in all their transactions as a standard policy.

While Courts examine cases on the merit of the facts presented and affix culpability based on the consequent factual context, a sudden, stray incident can cause the arrest of any Chief Executive, even though significant efforts have been made in ensuring due diligence.

baazee.com did not actually have the disputed CD’s content on its site servers, let alone distribute the same. However, the fact that the news of the tape’s availability through the site was posted on 27th November and CDs were sold till the issue took a serious twist. It was on December 5th that the management took note and stopped sales. Why was there such a long delay in stopping this nefarious activity?

In such matters, the bona fides and past record of the firm and the Chief Executive seem to play a role as well. If the Chief Executive can establish that due diligence measures were adopted, or effective damage control was undertaken to reverse the ill-effects of the nefarious transactions, the Court may invoke Section 79 and grant bail to the accused.

However, in such situations, the best course open for CEOs seems to be to buy time, file for anticipatory bail and furnish concrete evidence of their evidence. While this is one side of the story, there is also the grim reality of “scapegoats” being created to cover up the lapses of the senior management. It is essential that the legal processes identify hidden motives or pressure tactics and pin down the offenders.

The question of due diligence is an interesting one in such a scenario. Sites such as baazee.com employ/could employ a variety of mechanisms for exhibiting due diligence:

1. Basic disclaimers, which clearly articulate what is permissible, what is not and what the company’s liability/span of control is

2. Agreements linked to disclaimers, which allow users to proceed with transactions on the site only after accepting the agreement

3. Having manual control of content by employing editors/webmasters for this job and giving them the right to remove any content that may incriminate the company

4. Having automated “detection software” which would serve as control systems and monitor all incoming and outgoing content on a 24*7*365 basis

It can be surmised that Avnish Bajaj was granted bail as a result of the following submissions by baazee.com:

· The item was removed as soon as it was found to be pornographic

· The video clip itself was not shown on the website

· The website was misused by the user Ravi Raj

· baazee.com has been cooperating with the police
· Mr. Bajaj agreed to stay back in India and make himself available for any assistance in the case

Conclusion

It seems essential that in a dynamic environment like IT, which is largely entrepreneur-driven, the very same entrepreneurs do not become victims of a legislation that is meant to safeguard the domain which they sustain and operate in. Provisions like Section 80 of the IT Act give the police unfettered powers to arrest without warrants. The IT Act may need significant changes to deal with such multifarious issues in a dynamic environment like IT. Until that happens however, unsavoury incidents such as these, which severely dent the image and reputation of companies will recur. This only underscores the need for Chief Executives to observe abundant caution, exercise and enhance due diligence measures as a matter of routine. If you are a CEO/CTO, buy some time and try to  obtain an anticipatory bail from the Court. It may be a good insurance.
**********************

Important Provisions of Indian Contract Act

2. Interpretation -clause 
In this Act the following words and expressions are used in the following senses, unless contrary intention appears from the context:
(a) When one person signifies to another his willingness to do or to abstain from doing anything, with a view to obtaining the assent of that other to such act or abstinence, he is said to make a proposal;
(b) When a person to whom the proposal is made, signifies his assent thereto, the proposal is said to be accepted. A proposal, when a accepted, becomes a promise;
(c) The person making the proposal is called the "promisor", and the person accepting the proposal is called "promisee",
(d) When, at the desire of the provisory, the promisee or any other person has done or abstained from doing, or does or abstains from doing, or promises to do or to abstain from doing, something, such act or abstinence or promise is called a consideration for the promise;
(e) Every promise and every set of promises, forming the consideration for each other, is an agreement;
(f) Promises which form the consideration or part of the consideration for each other, are called reciprocal promises;
(g) An agreement not enforceable by law is said to be void;
(h) An agreement enforceable by law is a contract;
(i) An agreement which is enforceable by law at the option of one or more of the parties thereto, but not at the option of the other or others, is a voidable contract;
(j) A contract which ceases to be enforceable by law becomes void when it ceases to be enforceable. 

3. Communication, acceptance and revocation of proposals 
The communication of proposals, the acceptance of proposals, and the revocation of proposals and acceptance, respectively, are deemed to be made by any act or omission of the party proposing, accepting or revoking, by which he intends to communicated such proposal, acceptance or revocation, or which has the effect of communicating it.
4. Communication when complete
The communication of a proposal is complete when it becomes to the knowledge of the person to whom it is made.
The communication of an acceptance is complete –as against the proposer, when it is put in a course of transmission to him so at to be out of the power of the acceptor; as against the acceptor, when it comes to the knowledge of the proposer.
The communication of a revocation is complete -as against the person who makes it, when it is put into a course of transmission to the person to whom it is made, so as to be out of the power of the person who makes it; as against the person to whom it is made, when it comes to his knowledge.


7. Acceptance must be absolute 
In order to convert a proposal into a promise the acceptance must -
(1) be absolute and unqualified.
(2) be expressed in some usual and reasonable manner, unless the proposal prescribes the manner in which it is to be accepted. If the proposal prescribes a manner in which it is to be accepted; and the acceptance is not made in such manner, the proposer may, within a reasonable time after the acceptance is communicated to him, insist that his proposal shall be accepted in the prescribed manner, and not otherwise; but; if he fails to do so, he accepts the acceptance.


56. Agreement to do impossible act 
An agreement to do an act impossible in itself is void.

 Contract to do act afterwards becoming impossible or unlawful: A contract to do an act which, after the contract is made, becomes impossible or, by reason of some event which the promisor could not prevent, unlawful, becomes void when the act becomes impossible or unlawful.
Compensation for loss through non-performance of act known to be impossible or unlawful: Where one person has promised to be something which he knew or, with reasonable diligence, might have known, and which the promisee did not know to be impossible or unlawful, such promisor must make compensation to such promise for any loss which such promisee sustains through the non-performance of the promise.
62. Effect of novation, rescission, and alteration of contract 
If the parties to a contract agree to substitute a new contract for it, or to rescind or alter it, the original contract need not be performed. 
63. Promise may dispense with or remit performance of promise 
Every promise may dispense with or remit, wholly or in part, the performance of the promise made to him, or may extend the time for such performance, or may accept instead of it any satisfaction which he thinks fit.
64. Consequence of rescission of voidable contract 
When a person at whose option a contract is voidable rescinds it, the other party thereto need to perform any promise therein contained in which he is the promisor. The party rescinding a voidable contract shall, if he have received any benefit there under from another party to such contract restore such benefit, so far as may be, to the person from whom it was received.
65. Obligation of person who has received advantage under void agreement, or contract that becomes void 
When an agreement is discovered to be void, or when a contract becomes void, any person who has received any advantage under such agreement or contract is bound to restore, it, or to make compensation for it, to the person from whom he received it.

OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CONTRACT
68. Claim for necessaries supplied to person incapable of contracting, or on his  account 
If a person, incapable of entering into a contract, or anyone whom he is legally bound to support, is supplied by another person with necessaries suited to his condition in life, the person who has furnished such supplies is entitled to be reimbursed from the property of such incapable person.
69. Reimbursement of person paying money due by another, in payment of which he is interested 
A person who is interested in the payment of money which another is bound by law to pay, and who therefore pays it, is entitled to be reimbursed by the other.
70. Obligation of person enjoying benefit of non-gratuitous act 
Where a person lawfully does anything for another person, or delivers anything to him, not intending to do so gratuitously, and such another person enjoys the benefit thereof, the letter is bound to make compensation to the former in respect of, or to restore, the thing so done or delivered.
71. Responsibility of finder of goods 
A person who finds goods belonging to another, and takes them into his custody, is subject to the same responsibility as a bailee.



72. Liability of person to whom money is paid, or thing delivered, by mistake or under coercion 


A person to whom money has been paid, or anything delivered, by mistake or under coercion, must repay or return it. 

CHAPTER VI
OF THE CONSEQUENCES OF BREACH OF CONTRACT
73. Compensation of loss or damage caused by breach of contract 
When a contract has been broken, the party who suffers by such breach is entitled to receive, form the party who has broken the contract, compensation for any loss or damage caused to him thereby, which naturally arose in the usual course of things from such breach, or which the parties knew, when they made the contract, to be likely to result from the breach of it.
Such compensation is not to be given for any remote and indirect loss of damage sustained by reason of the breach.
Compensation for failure to discharge obligation resembling those created by contract: When an obligation resembling those created by contract has been incurred and has not been discharged, any person injured by the failure to discharge it is entitled to receive the same compensation from the party in default, as if such person had contracted to discharge it and had broken his contract.
Explanation: In estimating the loss or damage arising from a breach of contract, the means which existed of remedying the inconvenience caused by non-performance of the contract must be taken into account.


74. Compensation of breach of contract where penalty stipulated for 
When a contract has been broken, if a sum is named in the contract as the amount be paid in case of such breach, or if the contract contains any other stipulation by way of penalty, the party complaining of the breach is entitled, whether or not actual damage or loss or proved to have been caused thereby, to receive from the party who has broken the contract reasonable compensation not exceeding the amount so named or, as the case may be, the penalty stipulated for.
Explanation: A stipulation for increased interest from the date of default may be a stipulation by way of penalty.
Explanation: When any person enters into any bail bond, recognizance or other instrument of the same nature or, under the provisions of any law, or under the orders of the Central Government or of any State Government, gives any bond for the performance of any public duty or act in which the public are interested, he shall be liable, upon breach of the condition of any such instrument, to pay the whole sum mentioned therein.
Explanation: A person who enters into a contract with Government does not necessarily thereby undertake any public duty, or promise to do an act in which the public are interested.

75. Party rightfully rescinding contract, entitled to compensation 
A person who rightfully rescinds a contract is entitled to compensation for any damage which he has sustained through the non fulfillment of the contract.


LALMAN  v.  GAURIDATT

Gauridatt’s nephew absconded from home. He sent his servant in search of the boy. When the servant had left. Gauridatt by handbills offered to pay Rs. 501/ - to anybody discovering the boy. The servant came to know of this offer only when he had already traced the missing child. The servant, Lalman, brought an action to recover the reward. But he could not.
CARLILL    V.   CARBOLIC  SMOKE  BALL CO.
A Company offered by Advertisement  to pay £ 100 to anyone “who contracts the increasing epidemic influenza, colds or any disease caused by taking cold, after having used the ball according to printed directions.” It was also added that £ 1,000 is deposited with the Bank showing the sincerity of the company. Carlill used the smoke balls according to the directions but she nevertheless suffered from influenza. She was held entitled to recover the promised reward.

Communication When Complete 

According to Sec. 4 :

The communication of a proposal is complete when it comes to the knowledge of the person to whom  it is made  (Ref. Lalman v. Gauri Datt)

Offer and Invitation to Treat     Ref. (Harvey v. Facey) 

Harvey telegraphed to  Facey writing :Will you sell us Bumper Hall Pen? Telegraph lowest cash price.” Facey replied also by telegram: “Lowest price for Bumper Hall Pen, £ 900.” Harvey sent last telegram stating: “ We agree to buy Bumper Hall Pen for £ 900 asked  by you.” Facey refused to sell the plot of land at that price.

Standard Form Contracts 

It is known as “Contract of Adhesion” means individual has no choice but to accept, he does not negotiate but to adheres. It is known as also “private legislation” or compulsory contract. (Ref: Thornton V Shoe Lane Parking Ltd)

Protection from such contract 

a. Reasonable notice; (Ref: Parker v. South Eastern Rail Co.)

b. Notice should be at the time of making the contract (Ref: Thornton Case)

c. Theory of Fundamental Breach (Ref: Alexander v. Rly. Executive)    

d. Liability in Tort (Ref: White v. John)

e. Unreasonable Term

  Parker    v.   South  Eastern Rly. Co.

Parker deposited his bag at the cloak room at a railway station and received a ticket. On the face of the ticket was printed “see back” and on the back there was a notice that “the company will not be responsible for any package exceeding the value of £ 10.” A notice to the same effect was also hung up in the cloak-room. Parker’s bag was lost and he claimed full value of his bag which was exceeding the value of £ 10.” Parker contended that although he knew there was some writing on the ticket, he did not see what it was as he thought that the ticket was a mere receipt for the money paid to him.

Thornton   v.  Shoe Lane Parking Ltd

   Thornton parked his car in an automatic car park. A notice at the entrance stated: “Cars parked at the owner’s risk.” He slipped the money into a machine which brought forth a ticket. The barrier at the gate was then automatically raised and Thornton parked in his car. He found a poster inside the garage which displayed the conditions one of which excluded liability for any injury to the car or customer. While taking back his car, Thornton was injured, for which he brought an action and shoe Lane Parking sought the protection of the exemption clause.
White  v.  John 
The Plaintiff hired a cycle from the defendants. The defendants agreed to maintain the cycle in working order and a clause in the agreement provided: “nothing in the agreement shall render the owners liable for any personal injury.” while the plaintiff was riding the cycle the saddle tilted forward and he was thrown and injured.

UNREASONABLE   TERMS

•The Unfair Control Terms Act, 1977 (English)
•Enforced -  Feb. 1, 1978

•The Act provides :

– Definition of Negligence

–Clause excludes liability for injury or death shall be void

–Excluded clause will be tested by reasonable

Consideration 

Definition     Sec. 2(d) of the Act :

When at the desire of the promisor, the promisee  or any other person has done or abstained from doing, or does or abstains from doing, or promises to do or to abstain from doing, something, such act or abstinence or promise is called a consideration for the promise.

Types of Consideration 

(a) Past Consideration
(b) Present Consideration
(c) Future Consideration
As per English Law past consideration is no consideration.

Rules for Valid Consideration 

(a) At the desire of the Promisor (Ref: Durga Prasad v. Baldeo)

(b) Consideration must be real

(c) Consideration need not be adequate

(d) It must not be illegal, immoral, opposed to public policy

(e) It may move from the promisee or any other person

No Consideration no Contract – Rule 

Exceptions  

1. Natural Love & Affection

2. Past Voluntary Service

3. Time-barred Debt  

Stranger to Contract / to Consideration 

Ref:   Dutton    v. Poole (1677)

          Tweddle v. Atkinson (1861)

           Dunlop   v. Selfridge (1915)

           Beswick  v. Beswick (1966)

Dutton   v. Poole (1677) –
A person had a daughter to marry and in order to provide her a marriage portion he intended to sell a wood of which he was possessed at the time. His son (the defendant) promised that if “the father would forbear to sell at his request he would pay the daughter £ 1,000.” The father accordingly forbore but the defendant did not pay. The daughter and her husband sued the defendant for the amount.

Tweddle  v. Atkinson (1861)
 The plaintiff was proposed to be married to the daughter of one G and in consideration of this intended marriage G and the plaintiff’s father entered into a written agreement by which it was agreed that each would pay the plaintiff a sum of money. G  failed to do so and the plaintiff sued his executors. WHITMAN J considered it to be an established principle “that no stranger to the consideration can take advantage of a contract, although made for his benefit.”

Dunlop  v.  Selfridge  (1915)
   Plaintiffs (Dunlop & Co.) sold certain goods to one Dew & Co. and secured an agreement from them not to sell the goods below the list price and that if they sold the goods to another trader they would obtain from him a similar undertaking to maintain the price list. Dew & Co. sold the motor tyres to the defendants (Selfridge & Co.) who agreed not to sell the tyres to any private customer at less than the list prices. The plaintiffs sued the defendants for breach of this contract.

Beswick  v. Beswick (1966) 
 B was a coal merchant. The defendant was assisting him in his business. B entered into an agreement with the defendant by which the business was to be transferred to the defendant. B was to be employed init as a consultant for his life and after his death the defendant was to pay to his widow an annuity of £ 5 per week, which was to come of the business. After B’s death, the defendant paid B’s widow only one sum of £ 5. The widow brought an action to recover the arrears of the annuity and also to get specific performance of the agreement.

Difference between Indian Law & English Law

Capacity of Parties  

According to Sec. II of the Act, following persons are incompetent to contract

1. Minor

2. Person of unsound mind; and

3. Persons disqualified by law

Minor 

Age of Majority is generally eighteen except when a guardian of minor’s person or property has been appointed by the court, in which case it is twenty-one.

Nature of Minor’s Agreement – 

                         Void ab initio ( i.e from the beginning)

 (Ref: Mohoribibi  v. Dharamdas Ghose)

Mohoribibi   v.  Dharmodas Ghose

The plaintiff, a minor, mortgaged his houses in favour of the defendant, a money-lender, to secure a loan of Rs. 20,000. A part of this amount was actually advanced to him. While considering the proposed advance, the attorney, who was acting for the money-lender, received information that the plaintiff was still a minor. Subsequently the infant commenced this action stating that he was under-age when he executed the mortgage and the same should, therefore, be cancelled.

Effects of Minor’s Agreement

1. No Estoppel against Minor

2. No liability in Contract

3. Doctrine of Restitution

(Ref: Leslie v. Sheill)

(Khan Gul  v. Lakha Singh)

Leslie  v.  Sheill

An infant succeeded in deceiving some money-lenders by telling them a lie about his age, and so got them to lend him £ 400 on the faith of his being adult.

Khan  Gul  v. Lakha Singh

The defendant, while still a minor, by fraudulently concealing his age, contracted to sell a plot of land to the plaintiff. He received the consideration    of Rs. 17,500 and then refused to perform his part of the bargain. 

4. Liability for necessaries (Sec. 68)

(Ref: Chappel v. Cooper; Nash v. Inman)

Nash  v. Inman 

Where an undergraduate in the Cambridge University, who was amply supplied with proper clothes according to his position, was supplied by the plaintiff with a number of dresses, including eleven fancy waistcoats. The price was held to be irrecoverable.

5. No Ratification

Free Consent  

Consent is said to be free when it is not caused by :

Coercion or undue influence or fraud or misrepresentation or mistake

Except mistake, in other cases the contract would be voidable at the option of the party whose consent was so caused and in the case of mistake, the agreement is void.

Coercion  defined : Sec 15

“Coercion” is the committing or threatening to commit, any act forbidden by the Indian Penal Code or the unlawful detaining, or threatening to detain, any property, to the prejudice of any person whatever, with the intention of causing any person to enter into an agreement.

Explanation – It is immaterial whether the Indian Penal Code is or is not inforce in the place where the coercion is employed.

Features 

1. Committing or threatening to commit an act forbidden by the IPC.

2. Unlawful detaining or threatening to detain any property

3. Such act done or to be done with an intention of causing any person to enter into an agreement (Ref: Chikham v. Chickam)

Chikham amiraju v. chikham seshamma

By threat  of suicide, a Hindu induced his wife and son to execute a release in favour of his brother in respect  of certain properties which they claimed as their own.
Undue influence (Section 16) -  

Consent vitiated when  : 

I. One party is in a position to dominate the will of the other and

II. He uses that position to obtain an unfair advantage over  the other

Presumption of undue influence –

I. When one party holds a real or apparent authority over the other or where he stands in a fiduciary relationship  with the other [ Fiduciary relationship – one where there is mutual trust]

II. Where person makes an agreement with one whose mental capacity is temporarily or permanently affected due to age, illness, mental/ physical distress. 

(Refer : Inche Noraiha Vs Sheikh Omar)

Mental Distress : Raghunath Prasad Vs Sarju

Undue influence is suspected in the following cases :

     Inadequacy of consideration

Fiduciary relationship

Difference between parties in terms of age, social status, intelligence

Lack of independent advisors for weaker party

Unconscionable bargains – that which goes against the conscience of a reasonable person – say, excess profits

Contracts with Paradanashin Women

Consequences 

Voidable at the option of party whose consent influenced. Aggrieved may if he desires, can treat agreement as binding and enforce it.

Burden of proof 

Burden of proving that consent not influenced lies with party which could dominate the will of the other.

Difference between co-ercion and undue influence  

· Co-ercion –committing or threatening to commit act punishable under IPC or detention / threat to  detain property unlawfully.

· Undue – Influence due to dominate of will of other

· Co-ercion – Exercise generally of physical force.

· Undue Influence – Mental force. 

Fraud  Sec. 17   (Ref: Derry v. Peek)

DERRY  V. PEEK

A Company’s prospectus contained a representation that the company had been authorised by a special Act of Parliament to run trams by steam or mechanical power. The authority to use steam was, in fact, subject to the approval of the Board of Trade, but no mention was made of this. The Board refused consent and consequently the company was wound up. The plaintiff, having bought some shares, sued the directors for fraud. But they were held not liable.

Fraud includes 

1. False statement made intentionally

2. Active concealment of fact

3. Intentional non-performance

4. Any other act fitted to deceive

5. Fradulent act or omission

Mere silence is no fraud – General Rule 

When silence is fraud 

1. Duty to Speak

2. Where silence is Deceptive

3. Change of Circumstance

4. Half- truths

Consequences of Fraud : An aggrieved party can :

a. avoid the performance of contract

b. can sue for damages

c. can insist on contract to be performed so that he may be placed in the same position in which he would have been if representation were true. Say, sale of property with no title or defective title – the party may insist him to sale when such defect is removed.

 Misrepresentation  Sec. 18

Statement made by one to another, either before or at the time of contract, as regards some facts relating to it is called representation. Misrepresentation arises when the representation is inaccurate but such inaccuracy is not due to any desire to defraud.

Types of Misrepresentation 

1. Unwarranted Statement

2. Breach of Duty

3. Inducing mistake

Consequences 

1. Avoidance of agreement

2. Aggrieved party can insist upon performance so that party would be in the same position in which he would have been had there been no misrepresentation.

Mistake 

Definition of Consent (u/s 13) – Two or more persons are said to consent when they agree upon the same thing in the same sense (Consensus ad ideon)

Definition of Mistake (u/s 20) – Where both the parties to an agreement are under a mistake as to a matter of fact essential to the agreement, the agreement is void. 

Explanation : An erroneous opinion as to the value of thing which forms the subject matter of the agreement is not to be deemed as mistake as to a matter of fact.

Cases on Mistake 

1. Mistake as to identify –

     Cundy v. Lindsay

     Phillips v. Brooks

     Ingram  v. Little

Cundy v. Lindsay
The plaintiffs received orders in writing from a fraudulent man, called Blenkarn. The order papers had a printed heading: "Blenkarn & Co., 37 Wood Street'. There was a well-known and respectable firm, named, Blenkiron & Co. in the same street. The plaintiff's believing that the orders had come from this firm, sent a large quantity of handkerchiefs. Blenkarn received the goods and disposed them of  to the defendants, who acted in good faith. The plaintiffs sued the defendants. 

PHILLIPS  v. BROOKS  

A man, called North, entered the plaintiff's shop and selected some pearls and some rings worth £ 3,000. He produced a cheque book and wrote out a cheque for the amount. In signing it he said: "You see who I am, I am Sir George Bullough" and finding on reference to a directory that Sir George Bullough lived at the address mentioned, the plaintiff let him have a ring. He promised to come for the other articles after the cheque was cleared. Before the fraud was discovered he pledged the ring with the defendants who advanced money bona fide, and without notice. The plaintiff sued the defendants for the ring or its value. 

INGRAM  v.  LITTLE

Three ladies, the joint owners of a car, advertised it for sale. A person called at their house and offered to pay an acceptable price. But, when he pulled out a cheque book, the ladies told him that the deal was over as they would not accept cheque. He then persuaded them to believe that he was one Hutchinson, a leading businessman, and quoted an address and a telephone number. On verification of the particulars from a directory, the ladies gave him the car for a cheque. He resold the car to the defendant and absconded. The cheque proved worthless and the plaintiff sued the defendant for the car or its value.

2. Mistake as to subject matter : 

a. Non-existent subject matter – Couturier v. Hastie

b. Mistake as to Title  - Cooper  v. Phibbs

c. Difference subject –matters in mind :  Raffles v. Wichelhaus

d. Mistake as to the substance of the subject-matter

NON-EXISTENT  SUBJECT MATTER
Couturier  v. Hastie

The defendant was employed to sell the cargo which was on voyage. After the defendant had sold the cargo to a third person, it was discovered that the cargo, having been damaged by bad weather, had been sold  at an intermediate port. The buyer repudiated the contract and the defendant , was sued for the price
MISTAKE AS TO TITLE

Cooper   v.   Phibbs

   In that case an uncle had told his nephew, not intending to misrepresent anything but being in fact in error, that he (the uncle) was entitled to a fishery, and the nephew, after the uncle’s death, acting in the belief of the truth of what the uncle had told him, entered into an agreement to rent the fishery from the uncle’s daughter, whereas it actually belonged to the nephew himself.

DIFFERENT SUBJECT-MATTERS IN MIND

Raffles  v.  Wichelhaus
 The defendant bought of the plaintiff a quantity of Surat Cotton “to arrive ex Peerless from Bombay”. Two ships with the name Peerless sailed from Bombay, one in October, which the defendant had in mind and the other in December which the plaintiff had in mind.

3. Mistake as to the Nature of Promise :

Discharge of contract 

1. By performance

2. By impossibility of performance

3. By agreement

4. By breach

1. By Performance  

   This is a normal of discharge. By mutual consent – (Discharge by agreement)

(a) Novation – (Ref: Scraf  v. Jordan)

     Change of parties

(i) Substitute of new agreement

(b) Remission

(c) Waiver

(d) Accord & Satisfaction

(e) Material Alteration

2. By Impossibility : Sec. 56              

(a) Initial impossibility

(b) Subsequent impossibility (Ref.: Pardine v. Jane; Taylor v. Caldwell; Krell v. Henry)

Specific grounds – 

(a) District of subject matter – (Taylor v. Caldwell)

(b) Change of Circumstances – (Alopi Pd. V. Union of India)

(c) Non-occurance of contemplated event ( krell v. Henry)

(d)  Death or Incapacity of Party – (Rabinson v. Davison)

(e) Government or Legislative Intervention – (Satyabrata Ghose v. Mugniram Bangur)

(f) Intervention War -  (Suez Canal Case)

(g) Application to Lease – (Crickel wood property case); (Raja Dhruv Dev    v. Raja Harmahinder);  (Susila Devi v. Harisingh)

DISTRICT OF SUBJECT 
MATTER

Taylor   v.  Caldwell 
 In this case the defendants had agreed to let the plaintiffs the use of their music hall between certain dates for the purpose of holding a concert there. But before that first day on which a concert was to be given, the hall was destroyed by fire without the fault of either party. 

CHANGE  OF CIRCUMSTANCES

ALOPI  Parshad & Sons Ltd.  V. UNION OF INDIA
 The plaintiffs were acting as the agent to the Government of India for purchasing Ghee for the use of army personnel. They were to be paid on cost basis for different items of work involved. The performance was in progress when the Second World War intervened and the rates fixed in peace time were entirely superseded by the totally altered conditions obtaining in war time. The agents demanded revision of rates but received no replies. They kept up the supplies. The Government terminated the contract in 1945 and the agents claimed payment on enhanced rates. 
NON-OCCURANCE OF CONTEMPLATED EVENT

Krell   v. Henry 
   The defendant agreed to hire from the plaintiff a flat for June 26 and 27, on which days it had been announced that the coronation procession would pass along that place. A part of the rent was paid in advance. But the procession having been cancelled owing to the King’s illness, the defendant refused to pay the balance.

DEATH OR INCAPACITY OF PARTY

RABINSON  V.  DAVISON
  There was a contract between the plaintiff and the defendant’s wife, who was an eminent pianist, that she should play the piano at a concert to be given by the plaintiff on a specified day. On the morning of the day in question she informed the plaintiff that she was too ill to attend the concert. The concert had to be postponed and the plaintiff lost a sum of money. 

GOVERNMENT Or LEGISLATIVE INTERVENTION 

SATYABRATA GHOSE  V. MUGNEERAM  BANGUR & Co.
 The defendant company started a scheme for the development of a tract of land into a housing colony. The plaintiff was granted a plot on payment of earnest money. The company undertook to construct the roads and drains necessary for making the lands suitable for building and residential purposes and as soon as they were completed, the purchaser was to be called upon to complete the conveyance by payment of the balance of the purchase money. But before anything could be done, a considerable portion of the land was requisitioned by the State during the Second World War for military purposes.

INTERVENTION  WAR

SUEZ  CANAL  CASE
 The appellants agreed to sell to the respondents three hundred tons of Sudan groundnuts c.I.f. Hamburg. The usual and normal route at the date of the contract was via Suez Canal. Shipment was to be in November / December, 1956, but, on November 2, 1956, the Canal was closed to traffic and it was not reopened until the following April. It is stated that the appellants could have transported the goods via the Cape of Good Hope. The appellants refused to ship goods via the Cape. The question now is whether by reason of the closing of the Suez route, the contract had been ended by frustration.

APPLICATION  TO LEASE

Raja Dhruv  Dev  v. Raja  Harmahinder
   It was one of the cases arising out of the partition of the country into India and Pakistan. The lease in question was that of an agricultural land for one year only. The rent was paid and the lessee was given possession. Before the land could be exploited for any crops, came partition which left the land in Pakistan and the parties migrated to India. The action was to recover the rent paid.

 Effect : 

(a) Frustration should not be self-induced (Maritime Fish Case)

(b) Frustration operates Automatically

(c) Adjustment of Rights – Sec.65

English Law vis-à-vis Indian Law

Krell v. Henry

Chandler v. Webster

Fibros a Case

Law Reform Act – 1943

CHANDLER  V. WEBSTER

The plaintiff sued for refund of the rent which he had paid in advance and the landlord counter-claimed for the balance which was due.
LAW REFORM  ACT-1943  

Once observed that Chandler  v. Webster was wrongly decided. Their Lordship accordingly allowed the £ 1000 to be recovered which were paid in advance for purchasing a machinery and the performance having been rendered illegal by the intervention of war.

Consequences

(a) Contract becomes void where performance becomes impossible / illegal

(b) Where agreements becomes void, person who has received a benefit must restore.

Discharge by Breach  

1. Anticipatory Breach

2. Present Breach

In anticipatory breach, party repudiates liability before time for performance due.

Effect 

(a) Innocent person excused from further performance

(b) Right of action (Ref: Hochester v. De La Tour)

(c) Injunction

(d) Damages

Damages 

1. Remoteness of Damages

2. Measure of Damages

Remoteness of Damages 

Ref: Hardley  v.  Baxcadale (1854)

I. General Damages

II. Special Damages

Hadley  v.  Baxendale (1854)

The  plaintiffs carried on an extensive business as miller. Their mill was stopped by a breakage  of the crankshaft by which the mill was worked. The defendants, a firm of carriers, were engaged to carry the shaft to the manufacturers as a pattern for a new one. The plaintiffs’  servant told the defendants that the mill was stopped, and that the shaft must be sent immediately. But the defendants delayed the delivery by some neglect, and the consequence was, that the plaintiffs did not receive the new shaft for several days after they would otherwise have done.  The action was brought for the loss of profits which would have been made during the period of the delay.

Ref: Horne v. Midland Railway Company

Victoria Laundry Ltd  v. Newman Industries

Horne v. Midland Railway Company

The plaintiffs, a firm of shoe manufacturers, contracted to supply a quantity of shoes to a firm in London  for the use of the French army at an unusually high price. The shoes were to be delivered by the 3rd of February. They consigned the shoes with the defendant railway company telling them that the consignment must reach by the 3rd, but not that there was anything exceptional in the contract. The consignment was delayed and the consignee refused to accept it. The plaintiffs had to sell them in the market at about half their contract price.

Victoria Laundry Ltd  v. Newman Industries

A firm of launderers  and dyers wanted to expand their business and, therefore, ordered with the defendants for the supply of a boiler of much greater capacity. The defendants agreed to deliver on June 5, 1946, but delayed delivery until November 8.  The plaintiffs claimed as damages the loss of profits which would have been earned if their business was expanded in time as there were at the time unique Business opportunities.

Ref: 73 of the Indian Contract Act

Ref: Pannalal Jankidas v. Mohan Lal

Measure of Damages 
Principles 

1. Damages are compensatory, not penal 

2. Menal Pain & Suffering (Ref: Addis v. Gramophone Co.)

3. Duty to mitigate (Sec. 73 Exp.)

Damages between Liquidated Damages & Penalty 

English Law vis-à-vis Indian Law

Ref: Dunlop v. New Garage & Motor Co.

Ref: Sec 74 of the Contract

Statutory Damages 

Quasi Contract  (Sec 68 to 72) 

Rationale :

· Theory of unjust enrichment – (Moses v. Macferlan)

· Theory of ‘implied-in-fact” contract – (Sinclair v. Brougham)

· Restoration of the theory of unjust enrichment – (Fibrosa Case)

1.        Supply of Necessaries – (Section 68)

    Mohari Bibi v. Dharamdas Ghose

    Chappel v. Cooper

    Nash v. Inman

2.      Payment by Interested person (Sec. 69)

3.      Liability for pay for Non-gratuitous Act (Sec. 70)

4.      Finder of Goods (sec. 71)

5.      Mistake (Sec. 72)
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