Transfer Pricing Regulations in India

Associated Enterprises

According to Section 92 A

· If one enterprise directly participates in the management or control or capital of other enterprise;

· If one enterprise in-directly participates in the management or control or capital of other enterprise;

· If one enterprise participates in the management or control or capital of other enterprise through any of the intermediaries;

· If both the enterprises are managed by the same persons either directly or indirectly.

Associated Enterprises under Section 92A(2):

1. One enterprise holds directly or indirectly, shares carrying not less than 26% of the voting power in the other enterprise.

· UK ltd. has a subsidiary in India (X ltd.). X ltd. invests in Z ltd. another company. Explain the relationship between: UKltd. & X ltd.  and UK ltd & Z ltd. and Xltd. & Z ltd.
2. Any person or enterprise holds, directly or indirectly, shares carrying not less than 26% of the voting power in each of such enterprises.

· A (USA) ltd. holds 51% shares in B(India) ltd. and  65% shares in Z (Srilanka)ltd. A&B, A&Z, B&Z!
3. A loan advanced by one enterprise to the other enterprise constitutes not less than 51% of the book value of the total assets of the other enterprise.
· BS of Altd. Shows the following: Capital = 40,000; Loan = 10,000; Cost of assets = 50,000 (Accumulated Dep = 15,000); Debtors = 5,000; Cash = 10,000.  It received an advance from one of its customers from Singapore (SingTel) = 40,000.
4. One enterprise guarantees not less than 10% of the total borrowings of the other enterprise

5. 90% of more of the raw material and consumables required for the manufacture or processing or goods by one enterprise, are supplied by the other enterprise, and the price and other conditions relating to the supply are influenced by such other enterprises.
· C ltd. bottling plant. It enters into an agreement with Pepsico (USA) for the supply of “concentrate” in respect of Orange and Lime flavour.  
Associated Enterprise (Summary)
· Management ( through board or right to appoint ED)

· Control  ( buyer and seller relationship, technical collaboration, borrower and lender relationship

· Capital ( 26% equity directly or indirectly)

Arms Length Price
Incomes and expenses to be computed using the ALP

Comparable Uncontrolled Price 

a) A ltd. imported 30 metric tones of X chemical from a  Japanese company on 30th October 2005 at US $  1425 per MT. The IT authority did not accept the value and revised it to US $1500 based on some transactions of same chemical  of another company (Xltd.) with the Japanese company at US $1500 for 6 MT and  8 MT respectively.

b) A ltd imports raw material from its parent company at US $ 450. Alt. starting its operations in India and the product is also new to the Indian market. The parent company sells the same product to its Singapore subsidiaries at US $ 600.

Resale Price Method
· The price at which the product/service is resold to an unrelated party is identified;

· Such resale price is reduced by the amount of normal gross profit margin;

· Such price is further reduced by expenses incurred by such enterprise.

A sold goods to its subsidiary B ltd. at 11,000.  B ltd sold the same to Z an unrelated party at 25,000. Gross margin= 25% on Cost. Other expenses incurred by B = 2500.

Cost Plus Method

a) Direct and indirect costs of production incurred by the enterprise are determined 

b) Normal gross profit mark up on such costs are determined (based on uncontrolled transactions)

c) ALP =  a+ b
d) Issues:

· Methods of costing: Absorption vs Marginal

· Identification of cost  base

· Overheads: Allocation/Apportionment/Absorption

Some Related  Issues

a) Who is required to comply with TPR?

b) Whether international transaction include infusion of capital?

c) Whether TPR would be applicable if the non-resident did not charge for the transaction?

d) A ltd. and B ltd (USA) are associated enterprises. A provides services to B and does not charge. Similarly, B provides services to A and does not charge. Examine the application of TPR?
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